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TWO PROPOSED JOINT RESOLUTIONS TO AMEND 
THE JUDICIARY ARTICLE (Art. V.) OF 
THE FLORIDA CONSTITUTION 


On pages 330 to 334 of the February issue of the Law Journal was 
carried a summary of the recommendations of the Judiciary Commit- 
tee. Here is printed the two proposed joint resolutions in tentative 
form to put into effect the recommendations of the committee. Mr. 
Calkins, chairman of the committee, wants it made plain that the text of 
these resolutions are subject to final approval of the Committee and 
Executive Council: 


A JOINT RESOLUTION 


PROPOSING AN AMENDMENT TO SECTION I. OF AR- 
TICLE V., JUDICIARY DEPARTMENT, CONSTITUTION 
OF FLORIDA, RELATING TO THE DISTRIBUTION OF THE 
JUDICIAL POWER OF THE STATE; AND PROPOSING 
AMENDMENTS TO SAID ARTICLE BY ADDING THERETO 
FIFTEEN ADDITIONAL SECTIONS TO BE KNOWN AS 
SECTIONS 46, 47, 48, 49, 50, 51, 52, 53, 54, 55, 56, 57, 58, 59 
AND 60, PROVIDING FOR THE CREATION OF COUNTY 
COURTS OF RECORD, ABOLISHING ALL CIVIL COURTS 
OF RECORD AND THEIR CLERKS; ALL CRIMINAL 
COURTS OF RECORD, THEIR CLERKS, COUNTY SOLI- 
CITORS AND ASSISTANT COUNTY SOLICITORS; ALL 
COURTS OF CRIMES, THEIR JUDGES, CLERKS AND 
PROSECUTING OFFICERS; ALL COUNTY COURTS AND 
THEIR PROSECUTING ATTORNEYS; ALL COUNTY 
JUDGES’ COURTS; AND ALL JUSTICES OF THE PEACE 
COURTS, JUSTICES OF THE PEACE AND CONSTABLES; 
AND RELATING TO THE COURT OF RECORD OF ESCAM- 
BIA COUNTY; TO TAKE EFFECT AT MID-NIGHT ON 
JULY 31, 1937. 


BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF 
FLORIDA: 


That the following amendment to Section 1 of Article V, Judiciary De- 
partment, Constitution of Florida, and the following amendment to said 
Article V. by adding thereto fifteen additional sections, to be known as 
sections 46, 47, 48, 49, 50, 51, 52, 53, 54, 55, 56, 57, 58, 59 and 60, be 
and the same are hereby agreed to and shall be submitted to the electors 
of the state at the general election to be held in 1936, for ratification or 
rejection, to take effect at midnight on July 31, 1937. 
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Section 1 of Article V, Judiciary Department, be amended to read | 
as follows: 


Section 1. The judicial power of the state shall be vested in a Supreme | 
Court, circuit courts, county courts of record, a court of record in and f 
for Escambia County, and in such courts with jurisdiction over delin- > 
quent and dependent minors as the Legislature may establish, and in | 
such commission or commissions for the regulation of public utilities as | 
the Legislature may establish. 


That said Artilce V., Judiciary Department, be amended by adding ; 
thereto sections 46, 47, 48, 49, 50, 51, 52, 58, 54, 55, 56, 57, 58, 59 and 
60, as follows: 


46. All civil courts of record and their clerks; all criminal courts of | 
record, their clerks, county solicitors and assistant county solicitors; 
all courts of crimes, their judges, clerks and prosecuting officers; all coun- 
ty courts and their prosecuting attorneys; all county judges’ courts; and | 
all justices’ of the peace courts, justices of the peace and constables; are 
hereby abolished. 


47. There is hereby created a county court of record in each county, 
with one or more judges as shall be prescribed by the Legislature. The 
judge or judges of such court shall be elected by the qualified 
electors of the county at the time and places of voting for members of 
the Legislature, and shall hold office for four years. The compensation 
of judges of said court shall be prescribed by the Legislature. No per- 
son shall be appointed or elected as a judge of the county court of rec- 
ord who is not at least twenty-five years of age, a citizen of Florida, and 
an attorney at law, authorized to practice law in the courts of this State. 


The county courts of record shall be courts of record with an official 
seal. 


48. The powers and jurisdiction of county courts of record shall be 
prescribed by general, and not by special or local law; however, the Leg- 
islature may classify counties on a basis of population, and thereon pre- 


scribe, accordingly, the powers and jurisdiction of county courts of rec- 
ord. 


Until the Legislature shall have prescribed the powers and jurisdiction 
of county courts of record and shall have classified counties on a basis of 
population and prescribed the powers and jurisdiction of each class, the 
following classification shall be effective: 


(a) In counties having a population of forty-two thousand or less, ac- 
cording to the last census, state or federal, and in Escambia County, they 
shall have original jurisdiction in all cases at law in which the demand 
or value of the property involved shall not exceed five hundred dollars; 
of proceedings relating to forcible entry or unlawful detention of lands 
and tenements; of all misdemeanors committed within the county; of 
committing magistrates; of the settlement of estates of decedents and 
minors; to conduct coroners’ inquests with or without a jury; to order 
the sale of real estate of decedents and minors, to take probate of wills, 
to grant letters testamentary and of administration and guardianship, 
and to discharge the duties usually pertaining to courts of probate; and 
all other powers and jurisdiction now vested by law in county judges 
and justices of the peace. 
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(b) In counties having a population of more than forty-two thousand, 
according to the last census, state or federal, except Escambia County, 
they shall have original jurisdiction in all cases at law in which the de- 
mand or value of the property involved shall not exceed three thousand 
dollars; of proceedings relating to forcible entry or unlawful detention 
of lands and tenements; of all crimes committed within the county not 
punishable with death or imprisonment in the state prison for a great- 
er term than ten years; of committing magistrates; of the settlement of 
estates of decedents and minors; to conduct coroners’ inquests with or 
without a jury; to order the sale of real estate of decedents and minors, 
to take probate of wills, to grant letters testamentary and of administra- 
tion and guardianship, and to discharge the duties usually pertaining to 
courts of probate; and all other powers and jurisdiction now vested by 
law in county judges and justices of the peace. 


49. The circuit courts shall have final appellate jurisdiction in all 
cases arising in the county courts of record, but, when county courts of 
record are given jurisdiction to try felonies, the appeal to review a judg- 
ment of conviction of felony in said courts shall be direct to the Su- 
preme Court. 


Until the Legislature shall have prescribed otherwise, appeals in pro- 
bate shall be in accordance with the provisions of Chapter 16103, Acts 
of 1933 (an act relating to wills and probate thereof, etc.), and appeals 
to the Supreme Court in felony cases shall be as now provided by law 
for such appeals from the circuit courts to the Supreme Court, and ap- 
peals in all other cases shall be in accordance with Chapter 7841, Acts 
of 1919 (an act to provide a simplified method of appeal and prosecuting 
appeals from county courts, etc.). 


50. When there are two or more judges of the county court of rec- 
ord in a county, the distribution of the business of the court between 
the judges thereof, and the allotment or assignment of matters and cases 
to be heard, decided, tried or adjudged, shall be controlled or made by 
the judge oldest in continuous service, as such, in the county. Each judge 
of said court may hear, consider and determine causes and exercise all 
powers and jurisdiction of said court, and shall reside in the territorial 
jurisdiction of the court of which he is judge. 


51. The Chief Justice of the Supreme Court may, in his discretion, 
assign one or more judges of the county court of record to a county court 
of record in a county in which they do not reside, to perform such judi- 
cial functions as may be assigned to them, and the Legislature shall make 
provision for payment of the necessary expenses, incident to such assign- 
ment of judges of the county court of record. 


52. The State’s attorney shall be the prosecuting attorney in all 
county courts of record within his judicial circuit; and the Legislature 
shall provide for the appointment by the State’s attorney of a sufficient 
number of assistant State’s attorneys in each of the various judicial cir- 
cuits to carry on the prosecution of crime within the territorial bound- 
aries of the judicial circuit, who shall be under the supervision of the 
State’s attorney, and shall have all the power and authority of State’s at- 
torneys within their respective judicial circuits. The compensation of 
assistant State’s attorneys shall be prescribed by law and paid by the 
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state. Assistant States attorney shall hold office during the will of the 
State’s attorney. 


538. All crimes and offenses triable in the county court of record shall 
be prosecuted upon information, under oath, to be filed by the State’s at- 
torney or his assistant, or an indictment by a grand jury. Upon the 
finding of an indictment for a crime or offense triable in the county 
court of record, the circuit court shall commit or bail the accused for trial 
in the county court of record, which trial may be upon the indictment. 7 


54. Until the Legislature shall have prescribed otherwise, county [7 
courts of record shall hold six terms of court each year, commencing on 
the second Mondays in the months of January, March, May, July, Sep- 
tember and November, and may, during vacation, try and dispose of all 
civil and criminal cases within their jurisdiction when a jury is waived 
or when a jury is not required by law; and until the Legislature shall 
have prescribed otherwise, all forms, procedure, and rules of pleading 
and practice prescribed for circuit courts shall apply to county courts of 
record. 


55. The county judges holding office at the time this constitutional 
amendment becomes effective shall severally continue in office as judges 
of the county courts of record, respectively, in which they hold office, 
until the expiration of their then existing terms of office; and all judges 
of the civil courts of record (in counties where civil courts of record ex- 
ist at the time this amendment becomes effective), and all judges of the 
criminal courts of record (in counties where criminal courts of record 
exist at the time this amendment becomes effective), shall severally con- 
tinue in office as judges of the county courts of record respectively, in 


ot 


jj which they hold office, until the expiration of their then existing terms 

a of office; and, thereafter, until the Legislature shall have prescribed 

a otherwise, there shall be one judge of the county court of record in each 

county in the state, except, in the counties of Orange, Palm Beach, Polk 

i; Pinellas and Volusia, which shall have two each, and except in the coun- 
ties of Dade, Duval and Hillsborough, which shall have three each. 


56. All cases, causes and matters pending in the civil courts of record, 
criminal courts of record, courts of crimes, county courts, county judges’ 
courts, and courts of justice of the peace, at the time this constitutional 
amendment becomes effective, of which the circuit courts or county 
courts of record are given jurisdiction by this amendment or by the Leg- 
islature, shall be immediately transferred by the respective judges of 
said courts to the circuit court or the county court of record, according- 
ly as jurisdiction is vested in the circuit court or the county court of 
record by law. 


57. Cases and matters pending in the circuit courts at the time this 
constitutional amendment becomes effective, of which the county courts 
of record are given jurisdiction by this amendment or by the Legislature, 
shall not be transferred to the county courts of record, but shall be 
retained by the circuit courts until the same are finally determined. Ap- 
peals and writs of error in such causes and matters shall lie to the 
Supreme Court in like manner as in other causes and matters of which 
the circuit courts are given jurisdiction. 
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58. The clerks of the circuit courts shall be clerks of the county 
courts of record in their respective counties. 


59. The Court of Record of Escambia County shall in-said county 
have and exercise the same original jurisdiction, concurrent with the 
county court of record of said county, of all misdemeanors and actions 
at law of which said county court of record shall have jurisdiction, and 
in all such causes, civil and criminal, arising in said Court of Record of 
Escambia County, the circuit court shall have final appellate jurisdiction 
in like manner as if said Court of Record were a County Court of Record. 
In all other respects the jurisdiction of said Court of Record of Escambia 
County and the Judge thereof shall remain as fixed by section 39 of 
Article V. of the Constitution of Florida. 


60. The foregoing sections numbered 46, 47, 48, 49, 50, 51, 52, 53, 54, 
55, 56, 57, 58 and 59 shall take effect at mid-night on July 31, 1937. 


* * 


A JOINT RESOLUTION 


PROPOSING AN AMENDMENT TO SECTION 8 OF AR- 
TICLE V., JUDICIARY DEPARTMENT, OF THE CONSTITU- 
TION OF FLORIDA, RELATING TO THE SELECTION, 
QUALIFICATION, COMPENSATION, ASSIGNMENT, AND 
TERM OF OFFICE OF CIRCUIT JUDGES, TO TAKE 
EFFECT AT MIDNIGHT ON DECEMBER 31, 1936. 


BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF 
FLORIDA: 


That the following amendments to Section 8 of Article V., Judiciary De- 
partment, of the Constitution of Florida, relating to the selection, quali- 
fication, compensation, assignment, and term of office of circuit judges, 
be and the same is hereby agreed to, and the same shall be submitted to 
the electors of the state at the general election to be held in 1936 for 
ratification or rejection, to take effect at midnight on December 31, 1936. 


Section 8 of Article V, Judiciary Department, be amended to read as 
follows: 


Section 8. Circuit judges shall be appointed, as hereinafter provided, 
for a term of eight years, except in case of a vacancy caused by death, 
resignation or impeachment, in which event the person appointed to fill 
such vacancy shall be appointed for the unexpired term only. 


No person shall be appointed as a circuit judge unless he is, at the 
time of his appointment, a citizen of the State of Florida, at least twenty- 
five years of age, and shall have been authorized to practice law in the 
State of Florida for at least three years. 


Each circuit judge may hear, consider and determine causes and ex- 
ercise all powers and jurisdiction of the circuit court, and shall reside in 
the circuit of which he is a judge. 


The compensation of judges of the circuit court shall be prescribed 
by the Legislature and paid by the state, and shall not be reduced dur- 
ing any term for which they shall have been appointed. 


342 FLORIDA LAW JOURNAL 


The Chief Justice of the Supreme Court may, when in his opinion the 
public interest requires it, assign one or more circuit judges to a circuit 
in which they do not reside to perform such judicial functions as may be 
assigned to them, and the Chief Justice may require a circuit judge to 
perform in his own circuit such judicial functions, in causes pending in 
other circuits as the Chief Justice may assign to him. An application 
for a writ of habeas corpus, or for a temporary injunction, or to dissolve 
a temporary injunction, for a writ of mandamus or to quash one, for a 
writ of prohibition or to discharge one, may be heard and determined by 
a circuit judge in an adjoining circuit, without a special order of the 
Justice, whenever the circuit judge or circuit judges in the circuit where 
the cause is pending shall be absent from the circuit, disqualified, or 
physically unable to act or when the office or offices shall be vacant. 


The Circuit Judges shall be appointed by the Governor on recommend- 
ation of the practicing attorneys at law of the circuit for which the 
judge is to be appointed to be obtained by secret ballot in a manner to 
be prescribed by the Legislature. The Governor shall appoint the per- 
son, or persons if more than one office is to be filled, so recommended. 


Until the Legislature shall have prescribed the manner of obtaining 
the recommendation of the practicing attorneys at law of the circuit for 
which the judge is to be appointed, the following shall be effective: when- 
ever there is a vacancy in the office of judge of the circuit court caused 
by death, resignation, impeachment, or otherwise, or whenever an office 
of circuit judge is about to expire, the Secretary of State of the State of 
Florida shall cause fifteen days’ notice to be published, at the expense of 
the State, in one or more newspapers of general circulation in each coun- 
ty of the particular circuit, to the effect that a meeting will be held by 
the practicing attorneys at law of the circuit at a certain time and place 
within the circuit, to be fixed by the Secretary of State, for the purpose of 
recommending to the Governor a qualified person, or persons if more 
than one office is to be filled, to be appointed as circuit judge, or judges, 
of the particular circuit court. At the time and place named in the no- 
tice the practicing attorneys at law, actually residing in the particular 
circuit for a period of one year prior to said meeting, and admitted to 
practice law in the courts of Florida, and who are not delinquent in pay- 
ment of occupational license taxes as attorneys at law in the county of 
their residence for the then last two tax years, may assemble, effect a 
temporary organization by electing a presiding officer and secretary, 
and, by secret ballot and by majority vote of those present, recommend a 
qualified person, or persons if more than one office is to be filled, to the 
Governor for appointment as judge, or judges, to be immediately certi- 
fied by the presiding officer and secretary of the meeting to the Gover- 
nor. In the event such meeting shall fail to make any recommendation, 
within ten days from the date said meeting is convened, the Governor 
may proceed to make the appointment without such recommendation. 


This amendment shall take effect at midnight on December 31, 1936. 
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Proceedings of the Twenty-Eighth Annual 


CONVENTION OF THE FLORIDA STATE BAR 
ASSOCIATION 


Held at St. Augustine, Florida, In the Ponce De Leon 
Hotel, January 31, February 1, 2, 1935 


FIRST SESSION 
Friday, February 1, 1935 
10 o’clock A. M. 


PRESIDENT HARRIS: It is with a great 
deal of pleasure that we are holding our 
1935 Convention in the historical city of 
St. Augustine. 

At this time I have the pleasure of in- 
troducing the Mayor of St. Augustine, Mr. 
Walter Fraser. 


MAYOR FRASER: We are delighted to 
have you hold your State Convention in our 
City, the oldest in America. 


In a way, I feel very close to the Bar and 
members of the Bar, perhaps because at 
one time I expected myself to be a member 
of the Bar, having take a course in college, 
and studying law also in Georgia under emi- 
nent counsel. 

One of the lessons I remember and which 
might be appropriate at this time, was to 
the effect that if I had a case that didn’t 
have much evidence with me, it would be 
necessary for me to talk long and loud, 
and if necessary, cry a little, shed a few 
tears, in order to make up for lack of case. 

In order to make that application, I don’t 
think it is necessary to shed any tears or 
talk long and loud to convince you we are 
glad to have you in our city. 


Another little incident occurred in my 
teaching that comes to me at this time. One 
day my adviser suggested we get some first 
hand information on the practice and pur- 
suance of law by going to the courthouse 
during a session. We did. Soon after, the 
judge called a case and counsel were on the 
floor immediately. A very heated case and 
discussion followed. Finally one lawyer 
called the other a liar and a rascal. The 
opposing counsel rose to the occasion and 
said, “May it please the Court, I suggest 
that this questioning of my veracity and 
character is intolerable, but, if this is the 
gentleman’s attitude, I, myself, am of the 
opinion that he is not only the greatest 
scoundrel in this courthouse, but in the 
United States!!” The Court rapped with its 


gavel and with much dignity, said, “Gentle- 
ment, you seem to forget I am here.” 


But coming to more seriousness. Since 
the days of the first civilization and down 
through the Grecian and Roman ages and 
into the present time, the learned of your 
profession have played not only a most im- 
portant part, but the most important part in 
everyday affairs. 

You have played high class roles in the 
executive, judicial and legislative branches 
of the governments that have existed since 
that time. 


And today the President of the American 
Bar Association, whom we are honored to 
have here today, is known, with his policies 
against crime, in every State of the Union 
quite as well as he is in the State of Flor- 
ida. The Supreme Court of the United 
States, consisting of the best of your ‘profes- 
sion, has us holding our breaths, so to speak, 
in nervous anticipation. And, in the oldest 
town in America, you are still playing the 
most important role of any assocation or 
group of men. 

So, gentlemen, I want to say in conclu- 
sion that as Mayor of the City of St. Au- 
gustine, we are honored and delighted to 
have you here today and to have you hold 
your Convention here and get ccquainted 
with our, and your, Oldest City. We are 
at your service and command; and, again, 
we are delighted to have you. Thank you. 


PRESIDENT HARRIS: Thank you Mayor 
Fraser. We are glad to be here. 

St. Augustine has a member of its Bar 
a man who has been outstanding in the le- 
gal profession; a man who has taken part 
in making many of the laws that we lawyers 
are expected to know and practice, and it 
gives me great pleasure to introduce Sena- 
tor MacWilliams, President of the St. Johns 
County Bar Association. 

SENATOR MACWILLIAMS: Mr. President, 
honored guests, and fellow members of the 
Florida State Bar Association: I join with 
Mayor Fraser in welcoming you to our city. 
Naturally, my mind reverts to the time when 
the Bar Association met in this City in the 
past. We have fond recollections of that 


344 


FLORIDA LAW JOURNAL 


meeting and we feel especially proud and 
honored that the Association is meeting here 
again; and you are not only welcomed by 
the Bar, but by the people of our City as 
well, and we trust that your stay here will 
be pleasant as well as profitable. 


We have many points of interest, and it 
would be wise for the people of the State 
of Florida to know something of them, the 
history of their own State. These points 
of interest, as I said, are many, this being 
the Oldest City in the United States; found- 
ed by Pedro de Menendez in 1565. I had 
the pleasure and opportunity of visiting the 
town of his birth, Aviles, Spain. The people 
who settled our City, came, as you know, 
from the Old Country, bringing with them 
the laws of that country, and not only the 
laws, but something else; they fashioned 
St. Augustine after the plan of Aviles, Spain, 
as I saw it. 


In 1513 Ponce de Leon landed here, or 
near here—we claim here, and I think it is 
substantially correct as can be historically 
ascertained—upon Easter Sunday, that day 
naming his discovery Pasque de Florida, 
meaning “The Feast of the Flowers,’ and 
the State was named Florida. 


Before you leave here, I would like for 
you to visit different places of interest, The 
City has three or four monuments. One is 
to General Loring, a great Confederate sol- 
dier, serving in the Mexican war, and final- 
ly becoming a Pasha in Egypt, the highest 
honor that can be conferred on a foreigner. 
The next monument is called “Plaza de la 
Constitucion,” the place of the signing of 
the Constitution. The next monument is to 
the Confederate dead, and the next after 
that is to the memory of Ponce de Leon. 


Further south you will find what we call 
the Oldest House, and I think history will 
bear that out that this is the oldest house 
in the United States.. South of that is the 
State Arsenal, which was formerly a mon- 
astery, and a portion of the wall of that 
former building is still extant; you can see 
this, if you go there. We have the Hugue- 
not Cemetery lying north of the City Gates; 
and inside of the City Gates is the old 
Spanish Cemetery and beside it is a street 
which was called then “Tolomato” which 
means “street leading to the Graveyard.” 


These old City Gates were then connected 
with the old Fort on the East, as another 
part of the defense of the City ran to the 
San Sebastian River on the West. Every 
few feet along that was placed a redoubt; 
the Fort was then called For San Marco, but 
after the Revolution it was changed to Fort 
Marion in honor of General Marion of Revo- 
lutionary War fame. 


North of that we have the Fountain of 
Youth, and you see before you now a living 
example of the Fountain of Youth—I hap- 
pen to be a great grandfather. 


(Applause). 


While Ponce de Leon did not find the 
fabled Fountain of Youth, which was a4 
legend with the Indians, he was told if he 
traveled north he would find an _ island 
named Bimini. That was Florida. While he 
failed to find the Fountain of Youth, I main- 
tain he did find a climate unequaled in the 
world, and permit me to borrow a California 
expression, this is “most unusually, unusual 
weather” we are having this winter. (Ap- 
plause). 

I would like to take this opportunity of 
telling the members of the State Bar Asso- 
ciation what they ought to know, being a 
lawmaker, or one of them—TI think some of 
the gentlemen at the Bar Conference meet- 
ing took particular delight in passing seem- 
ingly slighting remarks at the Legislature. 
I wouldn’t have minded, if they hadn’t looked 
at me. (Laughter). But I listened very at- 
tentively trying to keep quiet and I suc- 
ceeded in that, which was very difficult. It 
is a very difficult thing to enact laws to 
please everybody. One gentleman very wise- 
ly said that the enactment of laws was al- 
most always brought about through com- 
promise. Don’t expect too much of your Leg- 
islature. You elected them, or should have. 
The Probate Law went through the Legis- 
lature without difficulty with only one am- 
endment, and frankly, with all due deference 
to Senator Futch, I think that amendment 
should not have been adopted. 


We are very glad to have you here and if 
there is anything we can do to add to your 
pleasure, your comfort, and your enjoy- 
ment, we will be more than glad to do so. 


I want to beg your pardon for one omis- 
sion. At the previous bar convention, pre- 
prohibition days, some functions had to suf- 
fer but now we have five barroms. So that 
takes care of that. (Laughter). 


I also omitted to state that St. Augustine 
has contributed a statue to the Hall of Fame 
in Washingon, in the person of E. E. Kirby- 
Smith. Florida, has two, you know, one E. 
E. Kirby-Smith, and the other, Dr. John Gor- 
ry of Appalachicola. (Applause). 


Before closing, permit me to say this, that 
personally, I feel and think every member 
of the Florida State Bar Association feels 
proud that Florida for the second time in 
the history of the American Bar Association, 
has had the honor and distinction of hav- 
ing one of its own members elected to the 
high honor of President of the American 
Bar Association: Honorable Scott M. Loftin. 
(Applause). 


Therefore, my friends, I sincerely trust 
that your stay will be pleasant and profit- 
able and if any of you gentlemen next April 
may desire to have any particular laws 
passed in Tallahassee, let me know and I will 
do it for you. (Applause and laughter). 


PRESIDENT HARRIS: 


Thank you Sena- 
tor MacWilliams. 
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It has been the custom to call on an out- 
standing member of the Bar, who is a visi- 
tor, to respond to the addresses of welcome. 
We have asked a member of the Florida 
State Bar who has probably had as many 
and varied experiences as a lawyer as you 
will find in the State of Florida. 

He has been a representative in our legis- 
lative halls; he had practiced law before the 
Court; he has presided as the Court; and 
when he found he couldn’t run things as the 
Court as he wanted to do, he took up the 
practice of law again. 


It is my very great pleasure to present 
Honorable O. K. Reeves, who will respond. 

MR. REEVES: Mr. Mayor, Senator Mac- 
Williams: I am very happy to voice the ap- 
preciation of this body for the very cordial 
welcome which has been extended to us by 
the Mayor and by my venerable friend, Sena- 
tor MacWilliams. (Laughter). 

They did not need to express this welcome. 
Although we are glad to have them do so, 
we felt it when we came. We saw it every 
way we turned. And now, these gracious 
words of welcome stronger than ever show 
the trueness of that complete and unre- 
strained welcome which is ours. I gather 
from what these gentlemen say, the town 
belongs to us; that we are at liberty to do 
as we please, and I want to assure the Mayor 
that speaking from past experiences in other 
places, I may expect some of you to take all 
the liberty he has extended. (Laughter). 


I have not found in my*observations any 
detail lacking in the arrangements to afford 
to this Bar Association every facility for en- 
joyment. However, somebody in one of our 
local associations the other day suggested 
that the only improvement that occurred to 
him would be to bring the bar and the As- 
sociation a little nearer together. (Laugh- 
ter). 


I observe that even that facility hasn’t 
been overlooked. (Laughter). 


Il am particularly happy, if I may refer to 
a personal sentiment, to have the privilege 
of spending a few days in St. Augustine. Of. 
course, I pass through here many _ times, 
stopping over for short periods, but to ac- 
tually come here and sit down and spend a 
few days is the realization of a boyhood 
ambition, and the second one I have realized. 
When I was a boy and my mother used to 
washed my head I wished I didn’t have any 
hair. (Laughter). 


In going about the City yesterday after- 
noon I was impressed with the suggestion, 
this reminder of old times, and this thought 
and that, and I went back to the Hotel with 
some weight upon my shoulders, feeling a bit 


pressed down with age. Of course, I relieved 
that by looking in the glass. (Laughter). 


But we are happy in this ancient environ- 
ment, Senator MacWilliams. (Laughter). 


You gentlemen are active and hope to pre- 
sent a program for the upbuilding of the 
State, and in that connection may I contrast 
the Association of the present day with those 
of former days. It was my privilege to have 
been a charter member of this Association 
and there, too, I met my _ distinguished 
friend, Senator MacWilliams. For many 
years when the Association was presided 
over by Judge Ellis and myself and others 
of our type, we didn’t do anything and wasn’t 
expected to. (Laughter). It was purely a 
social organization, but now they have got 
the young men in, and we are looking for 
results. So if something worthwhile comes 


-out of this meeting, don’t be surprised. 


My friends, I would like to talk indefinite- 
ly. I have reached the point where accord- 
ing to those in the habit of delivering ad- 
dresses I should take up some great national 
or world problem. (Laughter). 


Of course, time is unlimited and my 
friends tell me that I speak much better the 
second hour. (Laughter). However, there is 
new thought abroad in the world; although 
it is said there is nothing new under the 
sun, we are coming to them when farmers 
are paid not to do something. I pause. 
(Laughter). 

Well, if you won’t pay me not to, I won’t 
anyway. There is more than one reason 
why I haven’t perfected my plan for world 
conditions; that is, to remedy conditions; 
nor is my plan for a national program com- 
plete. I have heard several since I have 
been here, but I am not willing to recom- 
mend any of them. (Laughter). 


Now, my good friends, I don’t know what 
the future of our profession is, and we ap- 
preciate the kind references, sir, that you 
have made. We recognize that along the 
pathway of our life’s .work, back through 
the highway we have traveled is studded 
with monuments to those who have stood 
and achieved in our profession. In this 
chaotic age and day I don’t know whether 
this regimentation program that we hear 
about is going to swallow us up or not. I 
don’t know whether the Government will de- 
cide that it is more humane and more eco- 
nomical to pay our law schools not to pro- 
duce any more lawyers. I don’t know what 
is happening. I do know that a problem 
is facing us, and some of us are having to 
have our clothes re-worked and re- this and 
that. But if we do encounter some 
storm that we shall not be able to weather, 
and if it be true that our benefits are lost 
in the reformation of society which seems 
to be going on, and we go down and are for- 
gotten, I want you Mr. Mayor and Senator 
MacWilliams to know that your delightful 
City and your gracious words will have made 
our demise more happy. (Applause and 
laughter). 

PRESIDENT HARRIS: Thank you Judge 
Reeves on behalf*of the Bar. You have very 
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ably expressed our sentiments. 


There is a story they tell about a negro 
private in the World War. He was traveling 
from the front line trenches to the rear and 
he was making all the speed that nature pro- 
vided him with. After he had run quite a 
distance he ran into an officer. The officer 
was upset and reprimanded the negro private 
with these words, “Don’t you recognize a 
General when you see one?” The negro was 
very much surprised and replied, “And be- 


fore God, boss, I didn’t know I had run that 
far.” 


We have reached the time when your Con- 
stitution provides that when you elect a man 
President you have got to listen to him a 
little while. Your Constitution makes it 
mandatory that I give an account of the ad- 
ministration for the past year. 

(Address printed in February issue). 


PRESIDENT HARRIS: It gives me great 
pleasure to at this time introduce Secretary 
Roper. 

(Address printed in February issue). 


PRESIDENT HARRIS: Members of the 
Florida State Bar Association, we are deeply 
indebted for the great honor given this or- 
ganization by Honorable Daniel Calhoun Ro- 
per, Secretary of Commerce of the United 
States, and on behalf of the Florida State 
Bar Assocition I thank you, Mr. Roper for 
your spendid address, and I express our deep 
appreciation to you. 


PRESIDENT HARRIS: We will now thave 


the report of the Secretary-Treasurer of the 
Association. 


SECRETARY BENTLEY: Mr. President 
and members of the Association, the report 
of the Secretary-Treasurer was printed in 
the January issue of the Florida Law Jour- 
nal. I hope you have had opportunity to ex- 
amine it. I call your attention to only a few 
salient features and shall not read it in 
detail. 


PRESIDENT HARRIS: You have heard the 
reading of the report. What is your wish? 


PRESIDENT HARRIS: The Treasurer calls 
attention to his report which was published 
in the Law Journal. What is your wish as 
to this report? 

A MEMBER: 
adopted. 

The motion was duly seconded and 
ried. 

PRESIDENT HARRIS: It has been recom- 
mended by your Executive Council that your 
Constitution be amended in two ways: first 
is the change of the date of delinquent dues 
to March 1st. What is the pleasure of the 
‘Association as to that suggestion of the 
Executive Council? 

A MEMBER: I move that be adopted. 


Motion duly seconded and carried. 


I move this report be 


car- 


PRESIDENT HARRIS: In the organiza- 
tion of the Junior Bar Section there has 
been suggested an amendment to the Con- 
stitution recommended by the Executive 
Council providing as follows: 

(Amendment found elsewhere in this is- 
sue). 

PRESIDENT HARRIS: This recommenda- 
tion has been approved by the Executive 
Council. What is the pleasure of the Asso- 
ciation regarding this amendment to the 
Constitution? 

A MEMBER: 
amendment. 

Said motion was duly seconded and ear- 
ried. 

PRESIDENT HARRIS: At this time we 
are going to hear from one whom we have 
heard before. He is presenting us some sug- 
gestions from the report produced in the 
Bar Journal. I want to introduce Mr. Wm. 


I move we adopt that 


H. Rogers. 
MR. ROGERS: Mr. Chairman and fellow 
members. I observe by reference to the 


program that it consists of three parts: en- 
tertainment for the ladies, entertainment for 
the gentlemen, and a third category which 
seems to be wholly unclassified. Last night 
seemed to be mostly for the ladies, this 
morning mostly for the gentlemen, and now 
we get down to that unclassified category, 
known as hard work. 

(The Probate Committee’s report was 
printed in January issue and was here ap- 
proved. Mr. Rogers’ explanation of the 
charges and the reasons therefor will be 


found on pages 258 to 249 of the January 
issue). 


MR. CARABALLO: Mr. President. I want 
to call the attention of the Association to 
the fact that we have in this State now a 
man serving on the Circuit Court Bench who 
has served continuously since 1901. Judge 
Bullock of the 5th Circuit. I move the Presi- 
dent appoint a special committee of such 
number as he may decide and of such mem- 
bers he may decide to draft appropriate 
resolutions and greetings from this Associa- 
tion to Judge Bullock, the form of such reso- 
lutions to be submitted for adoption by this 
Association. 


A MEMBER: I second the motion. Motion 
carried. 

PRESIDENT HARRIS: The Chair will ap- 
point Mr. Mershon, Mr. Fred Hampton of 
Gainesville and Mr. Martin Caraballo to 
draft resolutions to be presented tomorrow 
morning when we convene. 


MR. CARABALLO: I suggest that you 
name at least one of the Supreme Court 
Judges and one of the Circuit Court Judges 
who are in attendance. 

PRESIDENT HARRIS: I appoint Judge 
Davis and Judge Chillingsworth. 
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Whereupon the meeting adjourned until 
tomorrow morning 10:00. 


SESSION OF FEBRUARY 2, 1935 


PRESIDENT HARRIS: Come to order, 
gentlemen. At a meeting of this kind there 
are always matters that come up that calls 
for a great deal of debate. We are going to 
change the order a little bit and dispose of 
such matters not calling for a lengthy debate 
first. In the Bar Journal you will find a 
number of committee reports. In looking 
over the body, I can’t follow the order of 
the program because some of the chairmen 
are not here. As they come in we will try to 
take up those in order. 


Here the Convention received and adopted 
the reports as set out in the February Law 
Journal. 

PRESIDENT HARRIS: That brings us now 
to the report of the Committee on Legal 
Education and Admission to the Bar. This 
is a committee which is a holdover from last 
year. You recall at the Palm Beach meet- 
ing the report was discussed, and they have 
been working on it for the past two years. 
This is one Committee that is interested in 
Bar work. They met with a special commit- 
tee from the State Examining Board. There 
were eight members of this Committee and 
within fifteen minutes of the time of con- 
vening, they were present 100% and they 
stayed in session all day. The Chair will 
recognize Mr. Twyman of Miami, Chairman 
of that Committee. 


MR. TWYMAN: Mr. President and mem- 
bers of the Association. The President stat- 
ed we have been at work on this two years. 
It is my knowledge they have been working 
on it six years. There was a bill proposed 
at the Passa Grille Convention but it did 
not receive the approval of the Association. 
However, it was worked into its first defi- 
nite shape for the meeting in Palm Beach 
last year, and was printed in the preceding 
March issue of the Law Journal and it was 
presented and discussed and was approved, 
but there being no Legislature to meet be- 
tween that time and the present, it comes up 
for further consideration. 


In the meantime we have tried to take ad- 
vantage of time we have had and I think it 
has been well. We have had further time 
to consider different angles. We met and 
considered the bill word for word, and it 
now appears on Page 257 of the January 
Law Journal. It is substantially as it was 
when it was approved at Palm Beach. There 
is not much difference. It represents, need- 
less to say, the completion of our work. I 
don’t think it suits any man singly on the 
Committee, and I don’t know that it would 
suit any man here or woman. 


We propose a one year residence in Flor- 
ida. We propose the temporary certificate 


idea. We hold to notice by publication in 
which the applicant lives of his intention to 
apply before practicing law for a temporary 
license, and a further notice before any 
three-year temporary license is made perma- 
nent. We have preserved the rule known as 
the “diploma privilege.” We have left the 
State Board of Law Examiners power with 
respect to disciplining lawyers substantially 
I, therefore, move the 
adoption of this report. 
A MEMBER: I second the motion. 


MR. WORTH: MI would like to offer an 
amendment to that that the Committee be 


. authorized to make such changes as it finds 


feasible without departure from the funda- 
mentals provided, between now and the ses- 
sion of the Legislature. I would hate for 
them to be tied to the exact language of the 
bill. I have noticed several things we should 
take up. 

PRESIDENT HARRIS: 
that amendment? 


MOVER: I do. 


MR. RICHARDSON: I notice, Mr. Chair- 
man, that it speaks of requirement of one 
year’s residence. I notice that the bill reads 
“shall have been a citizen for one year’— 
would that not bring on questions 

PRESIDENT HARRIS: I suggest that since 
the bill has been printed twice, those who 
find objections or offer suggestions, write 
to the Committee and they will endeavor to 
cooperate, not that I want to cut off debate, 
but if we get through in time, we have to 
go on. A minute discussion of these reports 
is impossible at this time. 

MR. HAZZARD: I would like to ask about 
Section 19, page 261. Wouldn’t such a sec- 
tion conflict with the statute that requires 
the Circuit Judge to initiate such proceed- 
ings. 

MR. TWYMAN: I think there are two 
ways by which this action may arise or be 
initiated. Section 19 provides that upon 
mandate from the State Board of Examiners 
the State’s Attorney shall initiate the ac- 
tion which seems to do away from the in- 
struction from the Judge; however, the other 
probably remains, providing two ways. 


MR. HAZZARD: I happened to be placed 
on a local committee, and it just occurs to 
me and other members of that committee, 
that it places the Circuit Judge in a very 
embarassing position. It just seems to me 
if the Committee could re-work that particu- 
lar section so as to vest in the State Board 


the complete authority to handle such mat- 
ters. 


MR. TWYMAN: We didn’t attempt to 
clear up in any way the statutes, we didn’t 
think it necessary to discipline any further. 
This Committee will be glad to hear from 
you, however, if you will write them. 

Motion carried. 


Do you accept 
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PRESIDENT HARRIS: The Chair will rec- 
ognize Mr. Richardson of the Committee on 
American citizenship. 


REPORT OF COMMITTEE ON 
AMERICAN CITIZENSHIP 


Your Committee on American Citizen- 
ship herewith submits its report covering 
its activities for the year 1934. 

The Committee held two meetings at Or- 
lando, Florida, which were well attended, 
and the time was spent in careful discussion 
of the scope of the work which the Commit- 
tee would undertake and especially in con- 
nection with the observance of Constitution 
Week. The Committee felt that it would be 
unwise to advocate any discussion of the 
current political issues as these might cause 
a misconception of misinterpretation of the 
work of the Committee. 

The ignorance of our citizens as to our 
form of government and its underlying prin- 
ciples is somewhat appalling and your Com- 
mittee felt that the greatest good could be 
accomplished by an endeavor to bring to our 
citizens and intelligent understanding of 
them. While our country has been going 
through one of the greatest economic and 
social storms known to mankind which has 
been a breeder of national discontent and 
social disorder and has caused us to fear 
for our material wealth, we have hesitated 
to come into the open and fight injustice 
as did our forefathers when it meant to 
them not only the loss of their fortunes 
but indeed their lives. Our citizens have 
been too busy with their own personal af- 
fairs to become experts in the science of 
government and have blindly followed the 
leaders, even permitting the influence of 
religion to collapse in a time when our 
country has been in the throes of crime, 
hatred and passion. In order to overcome 
this it is necessary that an attempt be made 
to build up individual character and recon- 
struct citizenship. 


Lawyers have always played a most impor- 
tant part in our government. Thirty-three 
out of the fifty-five delegates who attended 
the Constitutional Convention were lawyers. 
They have continued down to the present 
time to participate in our governmental in- 
stitutions. Their duty to be good citizens 
is as great as that of being loyal members 
of their profession. They are the _ best 
equipped to install into the minds of our 
citizens our form of government and its 
underlying principles. 


Your Committee believes that in order to 
reconstruct our citizenship it has become ab- 
solutely necessary to have the citizens know 
the historical background of our form of 
government, which was formulated by our 
liberty loving ancestors, and to understand 
the love of liberty which was their inspira- 
tion in laying the foundation of this gov- 


ernment of laws instead of a government of 
men. In order to preserve this great gov- 
ernment of ours there must be a correct un- 
derstanding of its principles and a desire of 
the citizens to maintain it. 


Our government, though great as it is, can 
be destroyed as surely as erosion as by 
assault, and undoubtedly most of the pres- 
ent opposition to our form of government 
springs not from hatred of liberty but out 
of ignorance and a failure to understand 
that true liberty is liberty within the law. 
Daniel Webster said “God grants liberty to 
those that love it and are willing to guard 
and defend it.” Enlightenment is liberty’s 
best defense. Hence, the duty of the hour is 
to educate the citizenry, to attempt to recon- 
struct liberty loving citizens, and to bring to 
them the principles that the framers of our 
Constitution had in mind, a few of which 
might be enumerated as follows: 


1. A central government with power to 
operate upon the individual citizen. 


2. Protection of the people against that 
government. 


3. An indissoluble union of indestructible 
states. 


4. A judiciary with power to settle all 
disputes arising as to the Constitution and 
laws of Congress. 


5. The sovereignty of the people to be ex- 
ercised by representatives chosen by the 
people. 


One principle of our Constitution is strict- 
ly American and is unheard of in any other 
form of government, namely: The Consti- 
tution declares that in and of itself it is 
law. 


With these facts in the minds of your 
Committee it was decided to cooperate with 
the American Bar Association, the American 
Legion, civic bodies, churches and all patri- 
otic societies in the observance of Consti- 
tution Week and endeavor to bring to our 
citizens an intelligent understanding of our 
form of government. 


Your Committee wishes to report that 
complete cooperation was secured not only 
from these various patriotic bodies but from 
the press and the radio stations throughout 
the State of Florida. Two outstanding ad- 
dresses were given by the Honorable Scott 
Loftin, President of the American Bar As- 
sociation, who spoke at Miami, and the Hon- 
orable Cary D. Landis, Attorney General for 
the State of Florida, who spoke at Tampa. 
Both of these addresses were most interest- 
ing and constructive. 


In addition there were over twenty pre- 
sentations by outstanding lawyers through- 
out the state over radio stations located at 
Miami, Jacksonville, Tampa, Clearwater and 
St. Petersburg. 


During Constitution Week the newspapers 
throughout the state carried almost daily 
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announcements of addresses and of reports 
of them and editorials were written in ob- 
servance of this occasion. Cooperation was 
received from the churches and many pre- 
senations were made from the pulpit. All 
civie clubs throughout the state observed 
Constitution Week and practically every post 
of the American Legion in the state spon- 
sored a program. A most hearty cooperation 
was received by the Committee from the 
members of this association and over one 
hundred presentations were made by lawyers 
throughout the state. 

Your Committee believes that never before 
in the history of this Association was there 
such a willing cooperation of everyone in 
the observance of Constitution Week, and 
the committee desires at this time to express 
its appreciation to all those who participated 
in and made it possible for such a success- 
ful observance. 


RECOMMENDATIONS 


Your Committee wishes to report further 
that it was brought to its attention the fact 
that the school teachers of the state of Flor- 
ida are not required by law to take any oath 
of allegiance to our national or state con- 
stitution as is required of practically every 
other public official who is a servant of the 
public and who is paid from money raised 
by taxation. 

Your Committee feels that Florida is to 
be congratulated upon the character and 
ability of its teachers but feels that in 
full justice to its citizens and in full jus- 
tice to the teachers themselves who are sup- 
ported by taxation that they should be re- 
quired to take such an oath. The citizens 
of Florida are taxed for the maintenance 
and support of schools in which their chil- 
dren are educated. It is surely the desire 
of each and every citizen to have his child 
become a good citizen, taught to support our 
form of government -and made aware that 
liberty can be maintained only by eternal 
vigilance. 


After a careful discussion and study of 
this question the Committee recommends to 
this association that it through its proper- 
officers and Committee sponsor and secure 
the introduction in our next legislature of a 
law requiring such an oath of all teachers 
in our public institutions, in form and sub- 
stance as follows: 


AN ACT ENTITLED: 

AN ACT TO REQUIRE TEACHERS, 
INSTRUCTORS AND PROFESSORS 
IN THE PUBLIC SCHOOLS, COL- 
LEGES AND UNIVERSITIES OF 
THE STATE .OF FLORIDA TO 
TAKE AND SUBSCRIBE AN OATH 
OR AFFIRMATION TO. SUPPORT, 
PROTECT AND DEFEND THE CON- 
STITUTION AND GOVERNMENT 
OF THE UNITED STATES OF 
AMERICA AND THE STATE OF 


FLORIDA, AND TO DISCHARGE 
FAITHFULLY THE DUTIES OF 
THEIR EMPLOYMENT, AND PRO- 
VIDING FOR THE ENFORCEMENT 
OF THIS ACT. 


BE IT ENACTED by the Legislature of 
the State of Florida: 


Section 1. That from and after the 1st 
day of July, 1935, it shall be unlawful for 
any citizen of the United States to serve 
as teacher, instructor or professor in any 
school or institution of the public school 
system of the State of Florida or any school, 


_ college or university, or other educational 


institution in this state which is operated 
as a state institution under the laws of Flor- 
ida, unless and until he or she shall have 
taken arid subscribed the following oath or 
affirmation: 


“I do solemnly swear (or affirm) that 
I will support, protect and defend 
the Constitution and Government of 
the United States of America and of 
the State of Florida, and that I will 
well and ———™ perform the du- 
.ties of (title 
of position “and designation of 
school, college, university or insti- 
tution to be here insterted), on 
which I am now about to enter. So 
help me God!” 


Sestion 2. The oath or affirmation re- 
quired by this act may be administered by 
the officer, person, or, in case of a board 
or body, by any member of such board or 
body having authority to employ such per- 
son as an instructor or professor in such 
college, school, university or institution, and 
each is hereby authorized to administer the 
same, including county superintendents of 
public instruction. Persons employed in 
colleges, universities and similar state in- 
stitutions may take the oath before the 
President, Superintendent or other execu- 
tive head, provided that the person so ad- 
ministering shall have previously taken the 
oath and the same shall be entered in the 
records and otherwise dealt with as here- 
inafter provided. 


Section 3. The officer, person or member 
administering such oath shall make a record 
or notation of the fact in the books or rec- 
ords of the school, college, university or 
institution, or in the publie records in the 
office of the person or board administering 
said oath, and forthwith transmit the oath 
as taken and subscribed to the Superintend- 
ent of Public Instruction of the State of 
Florida, who shall file it in his office, where 
it shall be subject to publie inspection. 

Section 4. It shall be unlawful for any 
officer, person or board having control of 
the employment, dismissal or suspension of 
teachers, instructors or professors in said 
school, college, university or institution to 
permit a person to'serve in any such capac- 
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ity therein in violation of the provisions of 
this section. This section shall not be con- 
strued “to requiré a person to take such 
oath more than once during the time he is 
engaged in the same college, school, univer- 
sity or institution, though there be a change 
in the title or duties of his or her position. 


Section 5. This act shall take effect on 


_the 1st day of July, 1935. 


MR. WORTH: This particular report was 
not printed in the Journal and I believe as 
to whether or not it should be presented to 
the 1935 Legislature should be left to the 
discretion of the Executive Council. I think 
we should consider whether we ought to 
scatter fire and go up with two many propo- 
sitions. We are going to get over confi- 
dent and fall into a rut. I would like to add 
the amendment that it should be left to the 
Executive Council’s discretion. 


Motion seconded and carried. 


PRESIDENT HARRIS: The Chair will rec- 
ognize Col. Kay who has a resolution to pre- 
sent to the Convention. 


COL. KAY: Mr. President and gentle- 
men 


RESOLVED, that the Florida State Bar 
Association recommends to its incoming 
management and membership an arrange- 
ment whereby during the approaching ses- 
sion of the Florida Legislature at least two 
or possibly three of its members will be 
detailed to attend at fixed periods relieving 
each delegation to remain at Tallahassee 
without compensation other than the refund 
of actual expenses, and while in Tallahassee 
act as framers or correctors of the titles 
and language of each Bill of a general meas- 
ure other than Budget measures and appro- 
priation Bills and others of general nature 
emanating from the heads of government of 
the State, so that the captions of the Bills 
will be in accordance with the requirements 
of law and in a language which will eluci- 
date and make clear the legislative intent of 
the framers of the measure and they shall 
be expected in matters effecting the good 
of the State to appear at Committee hearings 
and give their views in support of or attack 
upon or in amendance to measures so 


drafted. 
COL. KAY: 
adopted. 


MR. WILKERSON: I move the resolution 
be tabled. 


PRESIDENT HARRIS: Col. Kay do you 
eare for a few minutes? 

COL. KAY: I don’t think so. The thought 
I had was that it would appeal to the body. 
If not, that’s that. 

COL. MACWILLIAMS: I would like to sub- 
stitute a motion that the resolution be left 
to the Executive Council. 


Motion duly seconded and carried. 


I move the resolution be 


PRESIDENT HARRIS: The Chair will 
now call for the report of the Conference 
Bar Delegates at this time. Chair recog- 
nizes Mr. Bentley. 


(This report was carried in the February 
issue of the Law Journal). 

PRESIDENT HARRIS: You have heard 
the reading of the Secretary’s Report of 
Conference Bar Delegates. 


A MEMBER: I move that the report be 
adopted. 


MR. CALKINS: As I understand it, it is 
in the nature of information. If you adopt 
it you would be placed in the postion of 
adopting in toto the recommendation — 


A MEMBER: I move that the report be 
received. 


Motion duly seconded and carried. 


PRESIDENT HARRIS: Chair will recog- 
nize Mr. Calkins, Chairman of the Commit- 
tee for the purpose of Revision of Judicial! 
Article of the Constitution. 


MR. CALKINS: Mr. Chairman, members 
of the Association. Before I present my re- 
port to the Bar, I think it is proper I should 
make a brief statement. Shortly after the 
adjournment of the last Legislature the State 
Bar Association provided for the creation 
of a Committee for the purpose of revising 
the Judicial Article of the Constitution. I 
was appointed Chairman of that Committee. 
Shortly after the appointment of the Com- 
mittee, I called the Committee together and 
we entered into a very, what I thought, a 
very thorough discussion of what should be 
done.. However, nothing. was accomplished 
at that meeting, and it adjourned with the 
request that the Chairman prepare a prelimi- 
nary draft for the Committee. Acting upon 
those directions, I prepared a redraft. In 
In the preparation of this re-draft I provid- 
ed for election of all judges. After prepar- 
ing it, the Committee was called together 
again, and there seemed to be a decided sen- 
timent among some of the members of the 
Committee that we do away with the elec- 
tion of the judges. However there was no 
definite action taken on the question, and 
the Chairman took the re-draft before the 
Conference of Bar Delegates which met at 
Tampa last Fall, and there the matter was 
thororughly discussed again. Around this 
question of election of the judges there ex- 
isted the most controversy. Later, the Com- 
mittee was again called together. I could 
not believe that the Bar thought they were 
ready to do away with the elective system. 
However, the Committee was called together 
and it was then decided that each member 
of the Committee make a draft of his propo- 
sition and recommendation. Mine was one 
of two drawn; the others did not make one. 
This second re-draft, the one I made, was 
adopted by the Committee. However, there 
was still some indecision, further meetings 
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and conferences, and we now present the re- 
port and move for its adoption. 

This committee report was re-committed 
to the Committee for further re-draft and 
the Executive Council given authority to ap- 
prove or disapprove and determine whether 
to present the report to the next Legislature. 


PRESIDENT HARRIS: The Chair will rec- 
ognize Mr. Hemphill. 


MR. HEMPHILL: Mr. President and gen- 
tlemen, I have a proposition in line with the 
efforts of the Bar Association to more ade- 
quately enforce the criminal laws of the 
State. 
certain police posts on the St. Mary’s and 
Suwannee Rivers. As you know there is a 
complete channel of water from the Atlantic 
Ocean to the Gulf. The State of Florida is 
traversed by these two streams. If is is 
possible to keep at a limit the number of 
vehicles passing over the streams by a fixed 
post on each bridge head, the apprehension 
of criminals will be greatly aided. There- 
fore, I would ask that this proposition be re- 
ferred to the proper committee. I make this 
motion. 


Motion seconded. 


A MEMBER: Wasn’t that one of the 
recommendations of the Police and Prosecu- 
tions Committee. 


MR. HEMPHILL: I was to give the Chair- 
man the details. He only had them in a 
general way. I am now giving them to the 
Committee to act upon. 


Motion carried. 


SCOTT M. LOFTIN, President American 
Bar Association (Address printed in Febru- 
ary issue). 


PRESIDENT HARRIS: On behalf of the 
Florida State Bar Association, we want to 
express our appreciation and thanks for this 
admirable address, advice and counsel. We 
are grateful to you for coming and speaking 
to us. We feel it an honor you have con- 
ferred on us and we trust that during the 
balance of your administration we can con- 
tinue to serve you in a way that will be 
satisfactory to you and the American Bar. 


It provides for the establishment of- 


PRESIDENT HARRIS: The Chair will rec- 
ognize Mr. Hazzard for a few minutes. 


MR. HAZZARD: I thought this matter 
had been settled. I refer to the storm that 
has been raised over the Junior Bar Sec- 
tion. Of course, many of you gentlemen it 
doesn’t interest and it doesn’t affect. The 
Constitution was amended as follows: There 
shall be a Junior Bar Section of the Flor- 
ida Bar Association. I would like to move 
that the language of that particular section 
of the Constitution be changed so that in- 
stead of reading, there shall be a Junior 
Bar Section, that it read, there may be a 
Junior Bar Section, in order that should the 
Junior Bar be found impractical that it can 
be abolished. I am afraid the Junior Bar 
will die a-bourning, and I would hate to see 
any organization of this organization die. 

PRESIDENT HARRIS: The Chair will rec- 
ognize Mr. Fielding. 

MR. FIELDING: Mr. Chairman. On be- 
half of the young men who are not only 
placed in a section by themselves, but who 
are still judged as just young men, I feel 
it is unfair and unjust that after we have 
worked and done all we have and could in 
the last few years that you gentlemen who 
happen to be over the age of 36 push us in 
a junior section as being too young to take 
part in your mature deliberations, and for 
that reason I would like to second the mo- 
tion. 

PRESIDENT HARRIS: I think there has 
been a little misapprehension. While this 
section was created or authorized by your 
amendment, it didn’t require a single young 
lawyer to become enrolled unless he so de- 
sired. 

MR. FIELDING: If we don’t choose to be 
enrolled, can we still be a member of the 
State Bar Association? 

PRESIDENT HARRIS: 
change your status. 

Motion carried. 

PRESIDENT HARRIS: The Chair will 
recognize the Secretary for the report of 
the Nominating Committee. 


(Report and election carried in February 
issue). 


That does not 


\ 


352 


FLORIDA LAW JOURNAL 


FLORIDA LAW JOURNAL 


Published Monthly, October to July, Inclusive 
By Florida State Bar Association 


SUBSCRIPTION PRICE $5.00 PER ANNUM 


50 CENTS PER NUMBER 


ED R. BENTLEY, Editor-in-Chief 
LAKELAND, FLORIDA 


ASSOCIATE EDITORS 
LOCAL BARS FORUM 
Louis Ossinsky, Daytona Beach T. S. Trantham, Lakeland 


Thomas F. West, Jr., Milton William B. Tippetts, St. Petersburg 
Elmer E. Hazard, Jacksonville Louis Kurz, Jacksonville 


NOTEWORTHY DECISIONS ARTICLES OF GENERAL INTEREST 
John G. Baker, Orlando Herbert U. Feibelman, Miami 
Gates Ivy, Tampa Wm. N. Ellis, Orlando 
Ed S. Hemphill, Jacksonville James W. Day, Gainesville 
REVIEWS 
D. H. Redfearn, Miami 
E. N. Bowyer, Lakeland 


PUBLICATION COMMITTEE 
W. I. EVANS, Chairman 


Cc. FRED THOMPSON 


ALFRED A. GREEN 
W. H. ELLIS 


GEORGE C. BEDELL 


(While the FLORIDA LAW JOURNAL desires to permit the free discussion of all ques- 
tions, it is not responsible for the personal views of authors of signed articles. Their pub- 
lication is not to be deemed an endorsement of any position taken on any controversal 
question. —The Editor.) 


EDITORIALS 
A Warning 


The State of Florida seems to be over-run at the present time with 
representatives of so-called “law lists’ and companies who propose to 
conduct an interchange of forwarding business among lawyers. Two 
such representatives called on the editor on the same day recently. 


A number of complaints have come to this office which indicate that 
there are some gyp artists among these representatives and that the 
companies they purport to represent are bogus. Some lawyers complain 
that they have paid their money without ever having received the book 


which is usually a part of the service purchased, and without receiving 
any benefits otherwise. 


There are, of course, a number of legitimate and valuable law direc- 
tories and perhaps some forwarding services that are worth while, but 
too many are worthless. 


Whether a lawyer spends his money for this sort of thing or not is his 
own personal business, but we have thought that it would not be out 
of line to call attention to the reports that have come to the office and to 
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suggest that any proposition from representatives of companies other 
than the old established concerns, be scrutinized carefully before sign- 
ing on the “dotted line.” 


Real Integration of the Bar 


We have talked about bar integration in this state, meaning bar co- 
operation or bar co-ordination. We have used the term integration 
when we referred to the method of accepting local bar associations into 
the State Association under group memberships. 


This is the wrong use of the term integration. Webster says that inte- 
gration means to make whole; to make entire; to give the sum or total of. 


The work we have done in the last year of bringing group membership 
has been successful in that it has increased the membership in the State 
Association, but we still lack a great deal of having formed the Bar of 
Florida into one complete whole. Out of almost 2500 lawyers in the 
state, there are only 1,000 of them in the State Association. 


The present organization of lawyers is purely voluntary. It has no 
such organization or powers as would enable it to take charge of admis- 
sions to the bar or the matter of disbarment or the discipline of mem- 
bers of the bar and enforcement of an authorative code of legal ethics. 
The complaints which come to the grievance committee largely concern 
those who are not members of the Association and the Association as 
such is impotent to deal with these offenders. 


Perhaps the lawyer has been scolded and exhorted so long that he would 
not feel comfortable if his critics were silenced. Repeated demands come 
to the bar to clean its own house, but nobody seems willing to suggest 
practical steps to be taken to enable him to work out his salvation. The 
time has come to quit scolding and moralizing and consider definite solu- 
tions which must come through some sort of a self-governing bar—an | 
integrated bar. 


Bar associations are of comparatively recent origin, but the legal pro- 
fession has traveled a long distance in the last two decades and the di- 
rection is encouragingly forward and upward. This is observed in high- 
er rules for admission, discipline through grievance committees of bar 
associations, and the development of ethical rules through actual cases 
decided by ethics committees. 


But there still remains, by confession of the leaders of the profession, 
as well as the aspersive attitude of the public, a long way to travel be- 
fore the profession becomes what it must be if it is to fulfill its necessary 
role in government and society and before it can win the full measure 


of respect and confidence which an efficient and conscientious bar will 
merit. 


Fourteen states have followed the lead of California in adopting self- 
governing bar acts, namely: Alabama, California, Idaho, New Mexico, 
Nevada, North Dakota, Oklahoma, Arizona, Kentucky, Mississippi, North 
Carolina, South Dakota, Utah, Washington, and one insular possession, 
Porto Rico. 
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During the past three years there has been much discussion between 
those who favor accomplishing integration through an act of the Leg- 
islature, and those who favor accomplishing it through the adoption by 
the Supreme Court of suitable rules under the rule-making power ani 
without the aid of legislation. Aside from this discussion has arisen a 
further method—that is the passage of legislation specifically directing 
the Supreme Court to adopt rules for organizing and integrating the 
bar. Kentucky is the first state to follow this latter method. 


It seems to us that great impetus can be given to the forward move- 
ment of the bar by supplying the profession with that organic entity 
which will keep continually before it the opportunity for higher service 
and at the same time afford practical means for registering and exe- 
cuting the will of its members. 


Your Bar Association’s Powers 


(Reprinted by special permission from The Saturday Evening Post, copyright 1934 by 
The Curtis Publishing Company.) 

Few persons who are not lawyers realize the extraordinary powers 
vested in their local bar associations. Lawyers tell us that they are the 
closest and most powerful trade unions known to society. They derive 
their powers and prerogatives from the fact that every lawyer is actually, 
as well as theoretically, an officer of the courts in which he has been 
admitted to practice. Laymen often forget—and, what is worse, attorneys 
often forget—that this relationship implies certain definite obligations 
and responsibilities to the court, and, through it, to the general public. 


When a bar association brings before it, or its duly appointed commit- 
tee, a member charged with improper professional conduct, it has the 
authority of the court behind it. Its status is not unlike that of a master 
to whom a judge has assigned the hearing of a case. The court will sus- 
tain its findings. It will sustain its order requiring the accused to pro- 
duce his books and to name the persons from whom he has received fees 
or retainers. It will enforce the right and duty of the association to purge 
its membership of professional black sheep by disbarring them and thus 
putting them out of business. 


Bar associations are no exception to the general rule that those in whom 
extraordinary powers are vested must shoulder extraordinary responsi- 
bilities. Any citizen has a right to ask if they are doing so and to ex- 
press his mind freely if he has reason to believe they are shirking their 
public duties. In crime-ridden cities, infested by criminal aggregations 
as highly organized as prosperous business corporations, with permanent 
legal departments under retainer, ready day and night to rush to the 


defense of underlings caught red-handed, such a question is singularly 
pertinent. 


In as much as the bar associations of the country are largely responsi- 
ble for the professional decency of their members, it is not unfair to 
ask how effectively they are administering their stewardship. If we 
should judge solely by conditions to be found in a score of our larger 
cities, we should find it hard to give their bar associations a very high 
efficiency rating. They, for their part, may argue that present condi- 
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tions did not arise overnight, that they have come about gradually and 
imperceptibly and that nearly everywhere they continue to be tolerated. 
At best, the bringing of charges against one’s professional colleagues, 
with the intention of putting them out of business, is no pleasant task; 
and it is often no easy one to bring to a successful termination. 


Even with these mitigating circumstances in mind, it is hard to escape 
the conclusion that many a bar association has been content to close its 
eyes to local conditions which have been steadily going from bad to worse. 
They need waking up and some outside urge to lend effective co-operation 
in bringing to an end, once and for all, the unbearable sway of crime. 
If courts and judges do not display sufficient initiative to point out their 
duty in plain terms, there is no reason why lay organizations of all sorts 
should not demand swift and drastic action. 


The crime-ring lawyers, who are part and parcel of the organization, 
and who are tarred with the same brush as the gangsters, racketeers and 
murderers, have got to go. We who believe in the essential wholesome- 
ness and right thinking of the nation know that it is only a question of 
time until they will be kicked out of our courts with as little gentleness 
as they deserve, but the country’s patience with sidestepping bar associ- 


taions re keep putting off the day of reckoning is very nearly ex- 
hausted. 


OPINION RENDERED ON POLITICAL ACTIVITY OF JUDGES BY 
AMERICAN BAR ASSOCIATION COMMITTEE ON 
PROFESSIONAL ETHICS. 


Opinion 118 — (May 10, 1934) 


Judicial Conduct—Publicly Endorsing a Candidate for Political Of- 
fice.—It is ethically improper for a judge, not a candidate for office, (1) 
to appear at political meetings and either speak in general terms or other- 
wise indicate his support of the candidate sponsored by the meeting; (2) 
to approve a practice on the part of his wife, or that of bailiffs and other 
court attaches who are under his influence, of making substantial finan- 
cial contributions to poltical party funds; or (3) to approve the giving by 
his wife of political teas at their home to advance the candidacy of parti- 
san nominees for poltical office. 
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FLORIDA STATE BAR ASSOCIATION 


MESSAGE OF THE PRESIDENT 


Wo. H. Rocers, President 


For years I have regarded the State Bar Association as the ideal body 
to formulate remedial legislation, especially in the field of the adminis- 
tration of justice. That reforms are badly needed in the administration 
of justice is admitted by practically everyone. Who then has the time, 
the technical skill and the patriotic disposition to serve the public wel- 
fare, all of which are essential to the task? 


Certainly no individual, however great his ability, however public 
spirited he may be, nor with all the time there is, can accomplish much 
in the matter of law reform. No experienced person supposes that the 
Legislature or our Legislators individually can accomplish the task. 
More pressing matters take all their time. No lay organization has. the 
ability to attempt anything in the way of law reform. Who then is there 
to do this necessary work but the organized Bar? 


It was with this feeling, at our Hollywood Convention in 1932, that 
I offered an amendment to our Constitution, proposing that the Associ- 
ation then and there embark upon a program of continuous law reform, 
selecting first the subjects most seriously in need of attention and con- 
tinuing the work year after year without let up. This proposal was made 
extemporaneously in answer to a question from the floor as to why the 
Probate Committee had not included the subject of Guardian and Ward 
in its revision of the probate law. The proposal met with immediate fa- 
vorable response. But unfortunately, in the form suggested, it was not 
altogether practical. 


As will be recalled, the suggestion was referred to a committee com- 
posed of three former presidents of the Association who reported same 
back to the Convention in Pass-a-Grille, with this modification, that one 
subject be taken up at a time and completed before another subject should 
be undertaken. The wisdom of this simple limitation is obvious. It per- 
mits of concentration of thought and effort upon one objective and tends 
toward better results and greater assurance of final success in the Legis- 


lature. It is calculated to prevent dissipation of thought and effort and 
distraction of attention. 


In the year 1933 this salutary provision of the Constitution was disre- 
garded. There was already pending the subject of Higher Standards 
of Education for Admission to the Bar. Two additional subjects were 
adopted and two additional committees put to work, making three in all. 
In the Conferences of Bar Delegates and the Association meetings time 
has been far too short for full consideration of these three subjects. The 
result has been that our three pending projects have not really enpoy- 
ed the thorough discussion and consideration to which they are entitled 
—simply for lack of time. 
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Furthermore, during the past year, at the request of the Supreme 
Court, a committee of the Association has entered upon the Revision of 
the Common Law Rules. This one topic might well absorb the entire 
energies of the Association until our next annual meeting. 


Accordingly, I shall recommend to the Executive Council that for the 
coming year no new topic or topics be adopted for study and revision; 
but that all efforts of the Association be concentrated upon the comple- 
tion of the subjects still under consideration with ample time and op- 
portunity for the fullest discussion and consideration, to the end that at 
the conclusion of the year we may have established widespread approval 
of what is ultimately agreed upon. 


Executive Council Holds Meeting in Jacksonville 
February 16th 


Te Executive Council of the Florida State Bar Association met in 
the office of Wm. H. Rogers in Jacksonville on February 16, 1935, with 
Wm. H. Rogers, President; Ed R. Bentley, Secretary; Jim Clements; Mar- 
tin Caraballo and John D. Harris, present. There were also present Sen- 
ator Jas. E. Calkins, W. H. Watson, C. O. Andrews, Raymer Maguire, 
and R. H. Anderson, of the Judiciary Committee, during the morn- 
ing session, at which time the recommendations of the Judiciary Com- 
mittee were discussed. 


A motion was made, seconded and unanimously carried that the Flor- 
ida State Bar Association ask the Legislature to enact into law the rec- 
ommendations of the Judiciary Committee so far as it applies to the set- 
up of the County and Circuit Courts. A motion was also made and car- 
ried that the Association not submit at the forthcoming session of the 
Legislature its recommendations applying to the Supreme Court. 


At the afternoon session the Council met without the members of the 
Judiciary Committee, and upon motion, the committees on Legal Edu- 
cation, Criminal Procedure, Common Law Rules and the Revision of the 
Judiciary were continued until their work was completed. 


The president was authorized to appoint a committee on publicity, of 
which the editor of the Law Journal is to be an ex-officio member. 


In considering the Junior Bar Section program, the members of this 
Section were requested to campaign for new members and delinquent 
dues in the Florida State Bar Association and it was agreed to encour- 
age the members of this Section in promoting legal ethics among the 
Bar in general. 


A tentative budget for 1935 was submitted by the Treasurer and 
adopted. 


It was agreed by the Council that the Extension Committee be con- 
tinued, the matter of personnel being left to the President. It was 
agreed by the Council that a legislative committee be appointed to as- 
sist in matters to be placed before the forthcoming Legislature, the mat- 
ter of personnel to be left to the president. 
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The president was authorized to substitute Claibourne M. Phipps of 


Tampa as chairman of the Committee on Common Law Rules instead of 
R. W. Withers, at the latter’s request. 


The president was authorized also to substitute Warren L. Jones as 
chairman of the Probate Committee in place of himself, at the latter’s 


request. 


The following applicants were elected to membership: 


William J. DeHoff, Jacksonville 

W. Gregory Smith, Jacksonville. 
Herbert B. Frederick, Daytona Beach. 
Claude G. Varn, Panama City. 

R. E. Williams, Jacksonville. 


Winder Surrency of Sarasota, was elected as vice-president to fill the 


vacancy in the 27th Circuit. 


LIFE’S RECORDS CLOSED 


Wayland Oliver Fleming, 52, prominent 
Cocoa attorney, died on February 18, 1935, 
in a Jacksonville hospital. Mr. Fleming was 
city attorney of Cocoa at the time of his 
death and had been a resident of Cocoa for 
thirteen years, formerly serving in the Geor- 
gia State Senate. He was a World war vet- 
eran. 


Pat Johnston of Kissimmee, well known 
lawyer of Osceola County, died February 
17, 1935. Pat Johnson, as he was familiarly 
known to thousands of people in Florida, 
was a public spirited citizen and had served 
respectively as municipal judge, mayor and 
prosecuting attorney of his city. 


Howard W. McKay, 44, attorney and for- 
mer member of the staff of the attorney 
general’s office of Illinois, died at his home 
in Miami on February 25, 1935. Mr. McKay 
had been in Miami for the past 15 years. 


Albert Edward Barker, Jr., 26, prominent 
young attorney of Jacksonville, died in that 
city on Feruary 23, 1935. 


PERSONALS 


Wm. H. Rogers, president of the Florida 
State Bar Association, has been elected a 
director of the Lawyers’ Title Insurance Cor- 
poration of Richmond, Virginia. He is also 
president of the Florida Title & Guaranty 
Company. 


George Edward Holt of Miami was elected 
president of the Chi Phi Club of Florida at 
a meeting in Gainesville recently. Other of- 
ficers are Lewis Hill, Jr., Tampa, vice-presi- 
dent and James E. Chase, Jr., Gainesville, 
secretary-treasurer. 


CHANGES IN LAW FIRMS 


Julian E. Fant and William A. Stanly of 
Jacksonville announce the formation of a 
partnership for the general practice of law 
under the firm name of Fant & Stanly, 604 
Florida Theatre Building, Jacksonville, Flor- 
ida. 


FEDERAL JUDGE AKERMAN 

APPOINTS COMMITTEE ON 

PLEADING, PRACTICE AND 
PROCEDURE 


Federal Judge Alexander Akerman has ap- 
pointed a committee of seven lawyers to 
recommend rules of pleading, practice and 
procedure in the United States Courts. The 
committee was ordered to conduct hearings 
and receive recommendations from the bar 
of the Court and report such suggestions 
as may be adopted by the committee to the 
Judge. This action was taken pursuant to 
a recent act of Congress which empowered 
the Supreme Court of the United States to 
draft and approve new methods of procedure 
in civil cases in the United States Court. 

The committee appointed was as follows: 
Fred. T. Saussy, Tampa, chairman; R. F. 
Maguire, Orlando; John S. Edwards, Lake- 
land; R. A. Henderson, Jr., Fort Myers, John 
Fite Fobertson, Sarasota; A. G. Turner, 
Tampa; and R. W. Shackleford, Tampa. 


CORRECTION 


In the February issue Ralph Richards, 
vice-president of the Florida State Bar As- 
sociation from the 6th Judicial Circuit, was 
listed from St. Petersburg. He should have 
been listed from Clearwater. He is a mem- 


ber of the firm of Baskin, Jordan & Rich- 
ards. 
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Report of Organization Meeting of the 
Junior Bar Conference 


A. PICKENS COLES, President Junior Bar Section 


The President and the Executive Council 
of the State Bar Association prior to the 
convention held in St. Augustine on Febru- 
ary 1, 1935, approved the following amend- 
ment to the Constitution of the Florida 
State Bar Association, as follows: 


SECTION 1: There shall be a Section 
of this Association to be known as the 
Junior Bar Section. 

SECTION 2: The Junior Bar Section is 
formed for the purpose of fostering dis- 
cussion and interchange of ideas relative 
to the duties, responsibilities and prob- 
lems of the younger members of the le- 
gal profession, aiding and promoting 
their advancement and encouraging their 
interest and participation in the activi- 
ties of the Association. It may make 
recommendations to the Association and 
its proceedings may be published by 

authority of the Executive Council. 

SECTION 3. All members of the As- 
sociation who have not yet reached the 
age of thirty-six years may be enrolled 
as members of the Junior Bar Section. 
The Section shall elect a President, a 
Secretary and an Executive Council of 
five members annually, and shall have 
power to adopt regulations subject to 
the constitution and by-laws of the As- 
sociation. 


This amendment was adopted by the As- 
sociation with the exception that the word 
“shall” in the first .section thereof was 
changed to “may.” 


The organization meeting took place in 
the Ponce de Leon Hotel on Friday after- 
noon, February 1, at 2:00 o’clock, P. M., Mr. 
Harold B. Wahl of Jacksonville presiding. 
Addresses concerning the work of the Junior 
Bar Conference of the American Bar asso- 
ciation and recommending the formation of 
a Junior Bar Section of the State Association 
were delivered by Justice Fred H. Davis of 
the Florida Supreme Court, Honorable Wil- 
liam L. Ransom of New York City, and Hon- 
orable William A. Roberts of Washington, 
D. C., National Secretary of the Junior Bar 
Conference of the American Bar Associa- 
tion. 


After the introduction of visiting members 
of the American Bar Association, those mem- 
bers of the State Bar Association eligible for 
membership in the Junior Bar Section, dis- 
cussed the necessity for the formation of 
such a Section, and proceeded to organize 


the Section and to elect officers. A. Pickens 
Coles of Tampa was elected President and 
Harold B. Wahl of Jacksonville, Secretary 
and Treasurer. John Dickinson, St. Peters- 


. burg, B. C. Thornal, Orando, Dan Kelly, Jr., 


Fernandina, R. B. Troxler, Miami, and 
James Smith, Jr., Ocala, were elected mem- 
bers of the Executive Council. 


The regulations of the Junior Bar Sec- 
tion as adopted at such organization meeting 
provided for the appointment of a district 


“chairman for each judicial circuit; such ap- 


pointment to be made by the President with 
the advice and consent of the Executive 
Council. At the present time the appoint- 
ment of the district chairmen has not been 
completed but will be ready for publication 
in the next issue of the “Bar Journal.” 


It is the purpose of the Junior Bar Sec- 
tion to work in complete harmony with the 
objectives of the State Bar Association and 
not as a separate organization. The forma- 
tion of such Section presents a fine oppor- 
tunity for the younger members of the Bar 
to become interested in Bar Association work 
and ideals. In the past the so-called young 
lawyer has generally felt, whether justified 
or not, that there was no place for him in 
the set-up of the State Bar Association. 
This does not mean, of course, that some 
members of the Association eligible for 
membership in the Junior Bar Section have 
not taken an active interest in Association 
work or that the formation of such a Sec- 
tion will prohibit such members from taking 
part in such work in the future. 


One of the objectives of the Junior Bar 
Section will be to increase the membership 
of the State Bar Association by securing as 
members of the Association elegible lawyers 
under the age of _ thirty-six. 
hoped that this objective will increase the 
membership in the Association approximate- 
ly two hundred. In this connection the 
President of the Junior Bar Section has 
designated each member of the Executive 
Council as chairman of a membership com- 
mittee, embracing certain judicial circuits. 
The district chairmen of such circuits will 
be members of such committee. 


The officers and Executive Council of 
the Section will meet with the Executive 
Council of the State Association in Tampa 
en March 9, at which time further objec- 
tives will be discussed and plans laid for ac- 
tive work during the coming year. 
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CHARTER MEMBER DECLINED PRESIDENCY 


COL. W. E. KAY 


WILLIAM EDWARD KAY was elected 
President of the Florida State Bar Associa- 
tion at the annual meeting held in Jackson- 
ville, in 1920. During 1919 he had lined 
up strongly with Justice W. H. Ellis of the 
Florida Supreme Ccurt and Judge O. K. 
Reaves in urging the lawyers of the State, 
through their bar associations, to approve 
the plan of integration. When the 1920 


session convened in Jacksonville much of its 
time was taken up with debates on the re- 
port of the committee, of which he was 
Chairman, favoring this movement. The re- 
port of the committee was finally adopted, 
but by no great majority. 


This session of the association was fea- 
tured by something which had not been pre- 
viously and probably will never be afforded 
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again, where through close friends of Col- 
onel Kay in the ownership and operation of 
the Clyde Steamship Line allotted one of 
their fine ships to the entertainment of the 
members of the bar and their families for 
a trip out to sea and back, during which an 
excellent lunch was served and other added 
features were greatly enjoyed. 


Recognizing the work which Colonel Kay 
and his associates had done in connection 
with this proposed measure, the report of 
the committee on nominations received at 
the closing luncheon at the Mason Hotel, 
named him as incoming president, and with- 
out giving him an opportunity to be heard, 
he was so elected unanimously. Col. Kay then 
pointed out to the gathering that he was 
anxious for bar ,integration; that the appo- 
sition to the movement was strong; that 
the anti-corporation forces had and prob- 
ably would continue to treat the measure 
as one which was adverse to those who could 
not have the benefit of a college education, 
plus several years at a law schol, and he 
anticipated that when the measure was in- 
troduced at the ensuing session of the leg- 
islature the merits of the plan would be 
clouded by attacks on him because of his 
client relations with railroads and other 
important corporations; and having more in- 
terest in the success of the measure than 
the compliment of serving as President, he 
courteously but firmly refused to qualify. 
Thereupon, Judge C. O. Andrews of Orlando 
was elected to fill the vacancy in the office 
caused by the declination of Colonel Kay to 
accept. 


The subject of this sketch has had a long 
and active career. He was born in Atlanta, 
Georgia, November 15, 1859 and admitted to 
the bar April 25, 1878. During the time he 
was pursuing his law studies he took up 
shorthand, and was one of five men in the 
State of Georgia who could do court re- 
porting. After his admission to the bar he 
was employed as a stenographer to report 
some very important litigation at Brunswick, 
Georgia, and going there he became enam- 
ored to the coast. Having to return to 
Brunswick in the fall to complete his work 
he decided to make his residence there. He 
accepted the County Solicitorship in addi- 
tion to the reporting work in the Bruns- 
wick circuit. These activities supplemented 
by occasional demands for his services at 
Savannah and other important places in 
large cases demonstrated that he was a tre- 
mendous worker. Finally he attracted the 
attention of railroad owners and in 1881 en- 
tered into legal relations with those cor- 
porations. From Local Counsel of the old 
Macon & Brunswick and Brunswick & Albany 
railroads, he grew up to importance. 
And growing relations to both, accomplish- 
ing a large amount of trial work in the 
counties in South Georgia, at the same time 
maintaining a large private practice. 


The A. C. L. finally induced him to go to 
Jacksonville in 1906 with the title of Assist- 
ant General Solicitor in charge of its lines 
in Georgia, Florida and Alabama and was 
subsequently, after the great way, promoted 
to General Solicitor for the same territory. 


Since coming to Jacksonville, in addition 
to the A. C. L. legal work he has been con- 
stantly connected in the general practice of 
law with firms, of which he was a member 
and the Florida Reporters, the Federal Re- 
porters and others will bear frequent testi- 
mony to the work he specially and general- 
ly successfully performed for the A. C. L. 


“in the large amount of important cases for 


the firms of which he was a member where 
engaged. 


On February 10, 1931, at a gathering, spon- 
sored by the Civitan Club of Jacksonville, 
attended by representative local people, rail- 
road officials and his associates in the law 
work he was presented with a diamond stud- 
ded emblem in recognition of fifty years of 
service with the A. C. L. and its predeces- 
sors. 


He has attained the ripe age of seventy- 
five without apparently affecting his men- 
tal or physical vigor, if anything he is a 
more tremendous worker today than he was 
twenty-five years ago for to him work is a 
joy and contact a pleasure. 


Outside of his professional work he has 
been active in Civic lines in Jacksonville, 
has generally made addresses for the League 
of Municipalities, has been outspoken in his 
belief that the terrible burden of impossi- 
ble public debt can never be met and dis- 
charged and that the only way to treat the 
situation is on the basis of ability to pay, 
worked out in fairness between debtor and 
creditor. 


NEWS UNIVERSITY OF 
FLORIDA COLLEGE 
OF LAW 


James M. Carson, distinguished Miami at- 
torney, on the night of February 28, 1935, 
addressed the students of the College of 
Law. Choosing as his subject, “Experiences 
in the Field of Criminal Law,” Mr. Carson 
drew from his abundant store of personal 
experiences in depicting situations that con- 
front the attorney in the practice of crimi- 
nal law. He emphasized the fact that an 
attorney can attain lasting success in this 
type of practice only by thoroughly master- 
ing both the factual details and the legal 
aspects of each case and by conducting his 
cases in accord with ethical principles, 


The address was sponsored by the Phi 
Alpha Delta Legal Fraternity and followed 
a banquet which had been given earlier in 
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the evening by that organization in honor 
of Mr. Carson. : 

Arthur E. Urann, a graduate of the Col- 
lege of Law in the class of 1934, was tied 
for highest rank in an examination conduct- 
ed recently for admission to the bar of 
Maine. The group of forty individuals who 
took the examination was composed chiefly 
of graduates of the colleges of law of promi- 
nent eastern universities. Mr. Urann is now 
practicing law at North Sullivan, Maine. 


Professor Dean Slagle has been anppoint- 
ed to membership on the Council on the Law 
of Public Utilities and Transportation, which 
is one of the functioning bodies of the As- 
sociation of American Law Schools. The 
Council consists of six individuals selected 
from the teachers of public utilities and 
transportation in the colleges of law of the 
United States and Canada, and gives its at- 
tention to analyzing the various phases of 
law in these fields and to selecting and ar- 
ranging materials for use in instruction. 


The list of pledges announced recently by 
the legal fraternities is as follows: Phi 
Delta Phi: Angus G. Campbell, Jr., DeFuniak 
Springs; Henry C. Dozier, Ocala; Paul E. 
Dye, Fort Lauderdale; F. Lynn Gerald, Fort 


Myers; John M. Green, Port Orange; James 
C. Gwynn, Tallahassee; Jack J. Judy, Tam- 
pa; William K. Love, Lakeland; Neil C. Me- 
Mullen, Tampa; Jule B. Patterson, Miami; 
and Thomas J. Shave, Jr., Fernandina. Phi 
Alpha Delta: Guy Botts, Jay; Neal Dale, St. 
Augustine; Alvin Hamilton, Jacksonville; 
William Lantaff, Miami; W. D. Lines, 
Quincy; Dan McDonald, Gainesville; William 


O’Bryan, Miami; Julius Parker, Tallahassee; 
William Sherrill, West Palm Beach; Emmett 
Tally, Tavares; Henry Taylor, Miami; and 
Lloyd Towle, Oakland, Wisconsin. 


STATE BOARD OF LAW 
EXAMINERS HOLD 
EXAMINATION 


The State Board of Law Examiners held 
a quarterly examination for applicanis for 
licenses to practice law in this state, on 
February 18, 1935. 


It is reported that 62 took the examina- 
tion, 8 of that number being young women. 
This was the largest number of women, it 
was reported, that as yet has staken any 
examination. 


LOCAL BAR ASSOCIATIONS 


POLK COUNTY BAR ELECTS 
OFFICERS 


At a meeting of the Polk County Bar on 
March 2nd, T. W. Bryant of Lakeland was 
elected president, E. C. Wimberly of Win- 
ter Haven was made vice-president and Roy 
Amidon of Lakeland, secretary-treasurer. 
The retiring officers are W. P. Allen, Bar- 
tow, president, and Gordon Petteway of Bar- 
tow, secretary-treasurer. A_ re-circuiting 
committee was appointed consisting of T. 
W. Bryant, Lakeland, R. B. Huffaker, Bar- 
tow, E. C. Wimberly, Winter Haven, R. E. 
Bradley, Lake Wales and R. T. Dewell, 
Haines City. 


DADE COUNTY BAR SELECTS 
NEW BOARD GROUP 


The Dade County Bar Association on 
February 27th elected new members to their 
board as follows: 

Thos. H. Anderson, George T. Clark, H. 
Reid DeJarnette, Grady C. Harris, Lewis 
Twyman, F. M. Hudson, Walter O. Marsh- 
burn and Mitchell D. Price. These new mem- 
bers are in addition to the fourteen hold- 
over members of the Board. 


JACKSONVILLE BAR ASSOCIA- 
TION HOLDS ELECTION 


Harry T. Gray of the law firm of Marks, 
Marks, Holt, Gray & Yates, was on February 
27 elected president of the Jacksonville Bar 
Association,’ succeeding W. D. Jones, Jr. 


John A. Rush was re-elected secretary and 
Clifford T. Inglis, elected treasurer. Mem- 
bers of the new board of directors were 
elected as follows: 


Russell A. Frink, Wm. A. Hallowes, III, W. 
Gregory Smith. 

Louis Kurz, chairman of the committee on 
Professional Ethics and Grievances, report- 
ed that his group had held 41 meetings dur- 


ing the year and action had been taken in a 
number of cases. 


DADE COUNTY BAR TO 
THE FORE 


Copies from Miami Daily News of 
February 15, 1935 
No civic development of recent months 


has been more encouraging than the increas- 
ing activity of the Dade Bar association in 
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behalf of good government. 


It was under the leadership of Miami at- 
torneys that the progressive legislative pro- 
gram for reform of the state judiciary was 
drafted and approved at the recent conven- 
tion in St. Augustine. 


It was a committee of the Dade bar that 
eame to the assistance of State Attorney 
Hawthorne in a campaign on crime condi- 
tions that has attracted statewide interest 
and promises far-reaching results. 


Now the bar association acts promptly and 
speaks fearlessly in another matter of grave 
publie concern. Denied assurance from the 
county solicitor that he would dis- 
qualify himself as prosecutor of his friend 
and long-time associate State Senator Lewis 
of Marianna, now linked with gambling op- 
erations here, the bar openly calls upon the 
solicitor to withdraw from the case. 


Alert to its responsibilities and zealously 


guarding the fine traditions of the profes- 
sion, the Dade bar is taking a conspicuous 
part in the program outlined for the Ameri- 
can Bar association by its Floridan presi- 
dent, Scott M. Loftin. Grateful citizens 
gladly bestow a laurel where too often in 
the past they have gazed in sad distrust. 


MARION COUNTY BAR MOVES 
IN UNAUTHORIZED 
PRACTICE 


The Marion County Bar meeting in Ocala 
on March ist resolved to take immediate 
drastic steps to stop the unauthorized prac- 
tice of law in Marion County. 

It was pointed out in the meeting that the 
main offenders are public officials and their 
clerks, real estate agents, bank officials and 
various individuals. 


THE FORUM 


KENTUCKY CREATES INTEGRATED BAR THROUGH NEW 
LAW AND RULES OF PRACTICE 


By HERBERT U. FEIBELMAN, Associate Editor 


By authority of an act of the General As- 
sembly of the Commonwealth of Kentucky 
at the regular session of 1934, the court of 
appeals of the state of Kentucky has recent- 
ly adopted rules organizing and governing 
a bar association of the lawyers of Ken- 
tucky and establishing practice and pro- 
cedure for disciplining, suspending and dis- 
baring attorneys. Under these rules all 
members of the state are members of the 
state bar. The enforcement of the new rules 
is placed in the hands of a board of com- 
missioners elected by the state bar. A two 
dollar license fee is required of each at- 
torney. If any attorneys shall be in default 
for payment for sixty days without good 
excuse, they shall not be recognized in vot- 
ing or in the transaction of business by the 
state bar as being in good standing, nor 
shall they have the right to practice or carry 
on the calling of a lawyer in this Common- 
wealth. The board hears all complaints 
against attorneys and metes out such dis- 
ciplinary action as it sees fit. Suspensions 
and disbarments, however, are upon rule is- 
sued by the court of appeals. In response 
to the rule briefs may be submitted and the 
court will hear witnesses or remand the case 


to the board of commissioners for further . 


testimony. The board may appoint counsel 
for the accused and pay for his services. The 
commonwealth is represented by the attor- 
ney general. Full opportunity is granted 
to the defendant to introduce evidence and 
cross-examine witnesses. 


The Board of commissioners is also au- 


_thorized to give an advisory opinion to any 


member of the state bar as to the propriety 
of contemplated professional conduct. Of 


exceeding significance is Rule 18, which de- 
fines the practice of law, as follows: 


“The term, ‘The practice of law,’ as 
used herein, is any service involving le- 
gal knowledge, whether of reputation, 
counsel, advocacy in or out of court, 
rendered in respect to the rights, duties, 
obligations, liabilities, or business rela- 
tions of one requiring the services. But 
nothing herein shall prevent any person 
not holding himself out as a practicing 
attorney from writing a deed, mortgage, 
or will or prevent any party from draw- 
ing any instrument to which he is a 


party.” 
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There have been opinions handed down re- 
cently by the Florida Supreme Court in 
three cases, Winthrop vs. Gray, Moss vs. Gray, 
and Childs vs. Gray, which I think admit of 
comment. 


In the first two cases injunction from a 
court of equity was sought, against submit- 
ting to the people the homestead tax-exemption 
amendment to the constitution, proposed by 
the two branches of the legislature at its 


last regular session, on the ground that the: 


amendment proposed should not be made a 
part of the constitution. In the third case 


_ injunction was sought, against submitting the 


amendment merging the offices of County 
Tax Collector and County Tax Assessor, on 
the ground that the two houses had not 
acted adequately to effect in valid proposal. 
The one questioned the merit of the propos- 
al should it become an amendment to the 
constitution; the other, the manner in which 
the two houses had exercised their constitu- 
tional commission to propose amendments to 
the constitution. In neither case do the ac- 
tual intention of the two houses to propose 
an amendment and the expression of their 
judgment by the two houses that that in- 
tention had been effectively carried out seem 
to be questioned. Or, in other words, the 
right of the two houses, to determine for 
themselves what is proper matter to be pros 
posed as amendments and what the proper 
proceedings to be followed in making such 


_proposals, was questioned. 


In the first two cases the injunction was 
denied, but jurisdiction was retained long 
enough to adjudicate the merit of the pro- 
posed amendment; and, inasmuch as a court 
of equity could find some merit in the am- 
endment, the injunction was denied. In the 
third case the court found that the two 
houses of the legislature had not conformed 
to what this court of equity, not what each 
house of the legislature, thought the prop- 
er procedure to be adopted in proposing an 
amendment to the constitution; and the in- 
junction of the lower court was sustained. 
Or, in other words, in both opinions a court 
of equity was allowed to assume jurisdiction 
over the two branches of the legislature en- 
gaged in discharging their constitutional 
commission to propose amendments to the 
constitution to be submitted directly to the 
people, to be ratified or rejected by them 
through the electorate, and not the courts. 
In the foregoing I think I have concisely 
and accurately stated the force of the opin- 
ions. 


In my opinion, the court erred in not sum- 
marily directing the cases to be dismissed 
as entirely without the judicial power of 
a court of equity, which had been invoked. 

The court fell into the error from not ob- 


THE COURTS AND CONSTITUTION AMENDING 


D. A. FINLAYSON, Monticello 


serving, what I think is, a clear distinction 
in the nature of the two distinct classes of 
power and the two distinct agencies to ex- 
ercise these powers provided in the consti- 
tution. (1). The first class of powers are 
super-governmental, or those which _ relate 
to the setting up, energizing, controlling and 
protecting the machinery of government it- 
self; and these are to be exercised by special 
agencies designated for the purpose by the 
constitution. (2). The second are the goy- 
ernmental, or those which are to be exercis- 
ed by the general agency which we call gov- 
ernment—or the machinery of government— 
in its operations of government—the process 
of governing the individuals, composing the 
people, and not the people in their sovereign, 
capacity, by law. The first class, from their 
very nature and purpose, dominate, and are 
not deminated by the second. 

I. To illustrate, we may mention in the 
first class: The Electorate, a part, determ- 
ined by the eliminating the inneficiency of the 
people, in their sovereign capacity. This is 
charged with the commission to voice the 
will of the people, in their sovereign capacity 
on all occasions where that will is to be 
directly expressed. Then, too, we find cer- 
tain parts of the governmental machinery, 
not in a governmental capacity, but as mater- 
ial for special agencies, used by the consti- 
tution: the governor and senate, say, in the 
power of appointment and removal, a set- 
ting up of power; the circuit court judges 
and the circuit and supreme courts, charged 
with the commission to issue the sovereign’s 
prerogative writs, Quo Warranto, Mandamus 
and Prohibition, to protect and energize the 
machinery in the exercise of governmental 
authority; and then we may mention the 
most dominating of all the special agencies 
of the constitution, those to control the 
machinery, the two branches of the legisla- 
ture in their power of impeachment of all 
the higher officials in other departments of 
government and their absolute power over 
their own membership and absolute immuni- 
ty from control by any other special agency, 
and, lastly, in their power to formulate, for 
rejection or ratification by the people, 
changes in the fundamental law and, where, 
in their judgment, the whole _ constitution 
needs reforming, the people are to be as 
sembled in convention to formulate the new 
constitution. The power of the two houses 
of the legislature in proposing an amend- 
ment to the constitution and the power of 
the convention of the people in reforming 
the entire constitution are of equal dignity, 
and differ only in the size of the task im- 
posed by the constitution. 


It is with the former of these two last 


mentioned powers that the courts in these 
cases are attempting to deal. 
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© These powers of the first class are specif- 
4 ically and expressly conferred, and as_ to 
© them we may say that the constitution is an 
instrument of grant. They are not divided, 
nor divisible, in separate functions but each 
is entrusted as a whole to the special agency 
which is to exercise it; and with the pur- 


ce pose of setting up protecting, energizing and 


controlling the general agency, the machin- 
ery of government, which latter is to exer- 
cise the second class of powers. 


Il. While the second class are so very 
general that they have to be implied from 
purpose of the agency which is to exercise 
them under such limitations as are  provid- 
ed by the constitution; hence we say, as to 
them, the constitution is an instrument of 
limitation and not of grant. This agency and 
its powers we call Government by Law; 
which operates directly on the individual 
me citizens as such and not on the people in 
their sovereign capacity, nor the special 
agencies created by the constitution to ex- 
ercise the super-governmental powers. So 
general are these powers of general 
f} agency and so imposisble of specific enumer- 


eS ation that the constitution, to secure to the 


F citizen, or the governed, a wise, just and ef- 
P ficient exercise of the powers by the gen- 
F eral agency, divides the general agency, it- 
} self, into three distinct, coordinate and in- 
dependent departments: Legislative, Judicial 
and Exeeutive. The powers to be exercised, 
also, are divided into three distinct and co- 
ordinate functions; one to be exercised ex- 
clusively, unless otherwise expressed in the 
constitution, by each of the three depart- 
ments of government: (1). To the legislative, 
the function of enacting the law, which em- 
braces exclusively the function of anticipat- 
ing what will be its effects, is assigned; (2). 
To the judicial, the function of interpreting 
and applying the law, or determining what 
is its effect after it has become law; and 
just here is where we find the powers of a 
court of equity -— interpreting and applying 
the law in its relation to the property rights 
of the individual, the governed, after it has 
become law; (3). To the executive, the func- 
tion of seeing to the efficient enforcement 
of the law, or that the judicially determined 
effect is obtained. 


A court of equity, having been definitely 
located as within a very circumscribed area 
in the lower sphere and as a purely govern- 
mental function, assigned to the duty of 
adjudicating the property rights of the in- 
dividual citizen as such and not the politi- 
cal right of the people in their sovereign ca- 
pacity, must show some_ special warrant 
from the constitution before it can assume 
to reach up and dominate special agencies 
charged by the constitution with super-gov- 
ernmental power—political power of the peo- 
people in their sovereign capacity. The con- 
stitution contains no such warrant; and, I 
believe, the assumption of such power is 
without precedent in the history of the Ju- 
dicial Department of the state. 


Crawford vs. Gilchrist, 64 Florida, cited 
as such precedent, can not be so construed. 
Stripped of the voluminous detail and its su- 
pererogatory dicta and concisely stated, the 
circumstances of that case were: The Sen- 
ate had reconsidered its consent, previously 
given, to a proposal to amend the constitu- 
tion, which had originated in, passed and 
come over from the House; postponed all 
further considerations of the joint  resolu- 
tion, carrying the proposal, subject to call; 
and permitted the resolution to die on its 
calendar at the final adjournment without 
further action. Thus the Senate, in its own 
way and by force of its own judgments, de- 
nied its consent to the proposal. Crawford, 
however, under the advice of the Attorney 
General, ignored the reconsideration by the 
Senate and proceeded to publish as a pro- 
posed amendment the joint. resolution, 
against the Governor’s instruction. The Gov- 
ernor sought the assistance of a court of 
equity, which had a process running to Craw- 
ford, the real party in interest, to prevent 
Crawford, in the interest of the taxpayers 
of the state, from subjecting the Treasury 
to the expense involved in publishing, as a 
fact, the proposal of an amendment when 
in fact no proposal, valid or invalid, had 
been made—a constructive fraud upon the 
Treasury. The defacto, not the de jure, as- 
pect of the Senate’s action was all that was 
necessarily involved in the case. Very dif- 
ferent are the Gray cases, where Gray is 
used as a “John Doe” for the purpose of in- 
vading both branches of the legislature, un- 
der no pretext whatsoever except, to pro- 
nounce upon the validity or the de jure as- 
pect of their action in discharging their high 
constitutional prerogative, as a special agen- 
cy, to propose amendments to the consti- 
tution. Or, we may distinguish thus: Where, 
according to the manifested intention of the 
special agency, no amendment to the Consti- 
tution, in fact, is in process of being made, 
the Secretary of State may be enjoined from 
saying, to the people, that there is, at the 
expense of the taxpayer; but where, accord- 
ing to such manifested intention, an amend- 
ment is, in fact, being made, even’ though, 
either in itself or in the manner of its mak- 
«ing, the amendment may be invalid, it does 
not lie in a court of equity to stop the Sec- 
retary of State from publishing it. All such 
de jure questions affecting the power of the 
special agency are reserved for the court of 
the people in their sovereign capacity, which 
we call the electorate, under the “general 
issue” of whether or not the emendment shall 
be ratified. 


An appeal to the Federal Constitution, as 
is made in the Moss case, will not suffice 
to give the court jurisdiction. The predom- 
inance of the Federal Constitution over the 
State Constitution and the obligation and 
jurisdiction imposed upon the State’s judi- 
ciary, to see that such predominance is ful- 
ly enforced, have the force only to make the 
state Constitution, in those matters which lie 
within the scope of the Federal Constitution, 
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assume, as to the Federal Constitution, the 
relative opposition of a statute of the State 
Constitution. The state court has_ never 
claimed the right to step into the proceed- 
ings in course of enacting a_ statute and 
question the constitutionality of the statute 
then, nor until the same has become a com- 
pletely enacted law and in force and turn- 
ed over to the court, as the judicial power, 
to be interpreted and applied. The - court 
would not lay the hand of injunction on the 
bearer of the enrolled bill on its way to the 
governor’s office for his approval or dis- 
approval. 


To do this, the court of equity would have 
to step only from the judicial function, over 
Article II. of the State Constitution, into the 
legislative function in the same, governmen- 
tal sphere of power. The energizing force 
of the Federal Constitution, however, is not 
strong enough to enable the court to take 
this step. The words of the Federal Consti- 
tution, “the judges in every state shall be 
bound thereby, anything in the Constitution 
or laws of any state to the contrary not- 
withstanding,” clearly denote that the state’s 
judiciary, operating in the confined area of 
its jurisdiction under the state constitution, 
are required to recognize the dominating 
force of the Federal Constitution, whenever 
it becomes involved with the actual, existing 
constitution and laws of the state in the 
exercise of such jurisdiction. The Federal 
Constitution governs the state’s judiciary in 
the exercise of its judicial jurisdiction de- 
rived from the State Constitution, whenever 
the Federal Constitution, laws and treaties 
become involved in conflict with the exist- 
ing constitution and laws of the state and 
requires that the former be given precedence. 
It does not augment the jurisdiction into 
power to interfere in either the constitution 
amending or the statute enacting process of 
the state. 


If the energizing force of the Federal Con- 
stitution is too weak to lift the court of 
equity over into the legislative department 
of the government, a fortiori, it is too weak to 
lift this court of equity out of the govern- 
mental into the super-governmental sphere 
of power, to land in neither a legislative nor 
a judicial function, but in the purely polit- 
ical domain. 


Nor can the court acquire this energy by 
involving incidentally this higher, super-gov- 
ernmental power in the exercise of such 
lower governmental and judicial jurisdiction, 
it may conceive itself as possessing, to pro- 
tect the public treasury, at the instance of a 
mere tax payer, against useless expenditures 
by either of the other departments of the 
government. 


The length of this article will not per- 
mit a discussion of the dicta, which, if my 
theory of the cases is correct, are extreme- 
ly obiter. In passing, however, I might say 
that the dictum in the matter of the Fed- 


eral Constitution invalidating the amend. 
ment, should it be adopted, exempting home. 
steads from taxation against outstanding 
bonds on the theory of impaired contract ob. 
ligation, I cannot think sound. The power 
to vary the subjects of taxation, under 
which the power to exempt comes, is a sov- 
ereign power, and one which, in the matter 
of direct taxation through limitations in the 
constitution, has been reserved as a super. 


governmental power. It does not pass amongy 


the implied powers to the legislative func. 
tion of the government even, but has to 
be exercised by constitutional amendment, 
which, in turn, can be initiated by the super. 
governmental special agency only. Hence 
we may safely conclude that no power re. 
sides in a minor subdivision of government, 
such as county, sub-district or municipality, 
to stipulate expressly, much less impliedly, 
with third parties that the subjects of tax- 
ation shall remain the same, or even of the 
same value, at all times during the life of 
such contract as it may make’ with — such 
parties. The answer to the predominance of 
the Federal Constitution is that the exer. 
cise of this power is not a part of the ob- 
ligaticn of the contract. When the matter 
comes properly before the courts, in the ex- 
ercise of their judicial power, they may be 
constrained to hold that the obligee is en- 
titled to have applied to the contract the tax- 
able resources which are at the command 
of the obligor at the time or the levy and 
not at the time of entering into the con- 
tract. Knowledge of this as the law is 
chargeable to all parties to the contract at 
the time of its making. 


However, to summarize in conclusion: In 
proposing amendments to the constitution 
the two branches of the legislature are func- 
tioning not as a legislature exercising gov- 
ernmental power, but as a_ special Agency 
exerting super-governmental power; while a 
court of equity is only a governmental agen- 
cy vested with governmental judicial juris- 
diction only, and is deminated by, not dom- 
inates, the super-governmental power of con- 
stitution amending. This court of equity 
can acquire no jurisdiction over the pro- 
posed amendment until it has become a part 
of the constitution, and then only when, 
through conflict in a certain particular with 
the dominating force of the Federal Consti- 
tution the ‘State Constitution has become 
reduced in that certain particular to a sta- 
tus comparable to a state statute, and thereby 
brought in that certain particular within the 
court’s state governmental jurisdiction, to 
be interpreted and applied. Under no condi- 
tion, however, can a court of equity obtain 
jurisdiction over a proposed amendment as 
long as it remains unratified and a step in 


the current process of amending the consti- 
tution. 
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NEBRASKA MOVES FOR A ONE-HOUSE LEGISLATURE 
By HERBERT U. FEIBELMAN, Associate Editor 


Considerable interest was awakened by the 
article which the writer published in a 
former issue of this Journal respecting the 
plan to amend the Constitution of Nebraska 
to abolish the bicameral legislature. The nov- 
el proposal of Senator Norris was carried at 


' the polls and the proposed amendment to 


the Nebraska Constitution is now a part of 
the organic law of that State. By reason of 
the widespread interest created in this new 
plan of State Government, we are enabled to 
give to the Florida bar the salient features 
of the new scheme of government, which, 
by the very terms of the amendment, goes 
into effect with the regular session of the 
Nebraska Legislature, to be held in Janu- 
ary, 1937. 


In the amendment, “the people reserve 
for themselves, however, the power to pro- 
pose laws, and amendments to the constitu- 
tion, and to enact or reject the same at the 
polls, independent of the Legislature, and 
also reserve power at their own option to 
approve or reject at the polls any act, item, 
section, or part of any act passed by the 
Legislature.” 


In Florida, ir the adoption of the recent 
amendment repealing state prohibition, a 
question was raised regarding the power of 
the people themselves to re-enact, by con- 
stitutional amendment, laws which had prev- 
iously been repealed by legislative action. 
All such questions are removed in the new 
amendment to the Nebraska Constitution, 
which specifically gives the people power of 
the initiative and referendum. 


The new Nebraska amendment provides 
that the Legislature, which meets in regular 
session in 1935, shall determine the number 
of members to be elected to the one-house 
Legislature and shall divide the state into 
legislative districts, and after the creation of 
such districts, beginning in 1936 and every 
two years thereafter, one member of the leg- 
islature shall be elected from such district. 
The basis of apportionment shall be the 
population, excluding aliens. The state may 
be redistricted but not oftener than once in 
ten years. 


Section 6 of Article 111 of the Constitution 
of Nebraska as amended, now reads that the 
Legislature shall consist of not more than 
fifty members and not less than thirty mem- 
bers, and the sessions shall be biennial ex- 
cept as otherwise provided by the constitu- 
tion. Members shall be elected for a term 
of two years. Specifically the proposed 
amendment provides: 


“Rach member shall be nominated and 
elected in a nonpartisan manner and with- 
out any indication on the ballot that he is 
affiliated with or endorsed by any political 
party or organization. The aggregate sal- 
aries of all the members shall be $37,500 
per annum, divided equally among the mem- 
bers and payable in such manner and at such 
times as shall be provided by law. In ad- 
dition to his salary, each member shall re- 
ceive an amount equal to his actual expenses 
in traveling by the most usual route once 
to and returning from each regular or spe- 
cial session of the Legislature. Members of 
the Legislature shall receive no pay nor per- 
quisites other than said salary and expenses, 
and employees of the Legislature shall re- 
ceive no compensation other than their sal- 
ary or per diem.” 


Sessions of this new unicameral legisla- 
ture shall be held on the first Tuesday in 
January following the election of the mem- 
bers. The Lieutenant Governor presides over 
its sessions and can vote only when the Leg- 
islature is equally divided. A majority of 
the membership constitutes a quorum. The 
Legislature selects its own officers, includ- 
ing a Speaker to preside when the Lieuten- 
ant Governor shall be absent, incapacitated, 
or shall act as Governor. No member shall 
be expelled except by a vote of two-thirds 
of the members. Power of punishment for 
disorderly or contemptuous behavior in its 
presence is given to the Legislature. Its 
sessions are always open. Other procedural 


‘matter is provided. Simplicity appears to 


be the primary characteristic of this new 
addition to the Nebraska Constitution. It is 
a fore-runner to governmental reform in the 
states. 
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GILBERTS COLLIER 
on BANKRUPTCY 


Third Edition, Now Ready 


All additions and amendments to the Bankruptcy Act 
through adjournment of the Seventy-Third Congress, includ- 
ing: 


Municipal Bankruptcy Amendments (May 24, 1934) 
Corporate Bankruptcy Amendments (June 7, 1934) 
Agricultural Bankruptcy Amendments (June 28, 1934) 


A complete treatise on the subject in the compass of one 
volume of 1900 extra large pages. 


Gives in the text the important additions and amend- 
ments made by Congress in 1933, with decisions construing 
them, and full editorial comment on both 1933 and 1934 
amendments. 


With Forms, (75 Official and 125 Supplementary) in- 
cluding those for use with 1933 and 1934 provisions. 


Price, Delivered, $20 


For copy immediately write to: 


Matthew Bender & Company 


Incorporated 


109 State Street 296 Broadway 
ALBANY, N. Y. NEW YORK, N. Y. 
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